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AWARD 

In this matter, the grievor, Margie Baxter, challenges the employer's decision not to grant her the 

posted position of Regional Secretary in its Peterborough office. Ms. Baxter has a long history 

of work for OPSEU, including working in the position applied for and other similar jobs. 

However, because of her substandard results on a computer skills test, OPSEU did not interview 

her for the position. 

Background facts 

Because the employer in this case is a union, to avoid confusion I will refer to the employer 

simply as OPSEU and to the union representing OPSEU' s own employees as OPSSU. As this is 

a posting grievance, I was advised that the incumbent was given notice of the proceedings; 

however, she did not appear at the hearing. 

The collective agreement contains the following relevant language: 

ARTICLE 11 - PROMOTIONS AND STAFF CHANGES 

11.0 I Posting of PositionsNacancies 

11.01.01 When a permanent vacancy occurs, or a new position is created, 
the Employer shall post notice of the position in the Employer's 
head office and regional offices, for at least ten (10) working days, 
so that all employees will know about the full time vacancy or new 
position. 

11.01.05 
(a) All postings shall contain the following information:

(i) the nature of the position
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(ii) the qualifications, required knowledge, education and skills
(iii) the salary range
(iv) the location and Division of the position
(v) the job description

(b) A support staff employee shall not be re-tested for any skill set and 
level (ie: Basic, Intermediate, Advanced) for which they had 
previously been tested and passed. Further, employees will be 
provided with the necessary updates and training for any new 
technology or software introduced into the workplace that is 
relevant to their position. 

11.02 Method of Filling PositionsNacancies 

11.02.01 Those permanent employees with more than two [2] years of service 
in the bargaining unit shall receive first consideration, before anyone 
else inside or outside the bargaining unit is considered for all posted 
positions/vacancies. 

It is understood that permanent full-time and permanent part-time 
staff shall not be pre-screened at the staff-only level of the 
competition process. 

Where all other factors are relatively equal, appointment shall be 
made of the applicant with the greatest seniority. 

11.02.02 
(a) (i) The Employer need not consider any pro-tech employee applying for a
permanent position until they have completed twenty-four (24)
consecutive months of service in their current position.

(ii) The Employer need not consider any support or service staff employee
applying for a permanent position until they have completed twelve
(12) consecutive months of service in their current position.

(iii) Employer shall exercise its discretion under (i) or (ii) above in an
equitable manner.

11.04 Trial Period 

11.04.01 In the event the successful applicant is unable to perform the 
requirements of the position in a satisfactory manner, within a period 
not exceeding three (3) months from date of the appointment; he or 
she shall be returned to his or her former position without loss of 
seniority, and his or her salary will be adjusted to the appropriate step 
in his or her former position. 
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Also relevant, and crucial to OPSEU's argument in this case, is an agreement signed by the 

parties in December, 1999, addressing the assessment of computer skills for candidates in 

support staff job competitions, using a commercial testing system called Pre-valuate. While the 

agreement is titled Minutes of Settlement, it does not refer to a particular grievance, nor is it 

appended to the collective agreement. The 1999 agreement reads as follows: 

The Parties agree to the following with respect to the skill standards for typing, Word, and Excel 
where required for support staff positions: 

I. All typing, Word, and Excel testing will be done by Staff Relations using the Pre-valuation
system.

2. The standard for typing will be 60 words per minute i.e. "Adjusted words per minute."
3. The standards for Word and Excel will be 600/o proficiency at the Basic Leave [the parties

agree this word shauki read "Level"] for Clerk or Clerk/Typist, Intermediate Level for
Secretaiy, and advanced Level for Regional Secretaiy.

4. An Employee's results will stand for a three (3) year period for the purpose of a promotion.
5. An applicant for a job competition will only be allowed one(!) opportunity to meet the

standard as part of the specific job competition.
6. In the event that an individual does not meet the testing standard(s), the employee would be

eligible for re-testing four (4) weeks after the previous test or for any new competition,
whichever comes first.

The posting in question in this grievance, for Regional Secretary- Peterborough, is dated April 

22, 2010. The duties listed include providing administrative and secretarial support services to 

the regional office, overseeing, training and assigning work to part-time and temporary support 

staff, assisting in preparing the regional office budget, logging grievances, organizing events, and 

answering and directing inquiries from OPSEU members. 

Among several required job qualifications listed in the posting are typing at 60 words per minute 

and the following: "advanced word processing skills in Microsoft Suites and is expected to learn 

and utilize new computer packages." 
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Ms. Baxter's work with OPSEU began in 1975, although she currently has only about five years' 

seniority, as she resigned her position with OPSEU in 1996 and returned in 2005 as a part-time 

employee. From 1975 to 1993 as a full-time employee, she held various positions, starting as a 

receptionist and including most notably for the purposes of this grievance the regional secretary 

job at the Metro Toronto West office from 1979 to 1981, and the regional secretary position in 

the London office from 1981 to 1983. From 1993 to 1996, she worked part-time in the Whitby 

office. A few years after leaving OPSEU with a buyout package in 1996, she testified, she was 

asked to come back for two periods of several months in Whitby, and then in 2004 for a 

temporary stint in OPSEU' s Peterborough office as secretary. She successfully competed for a 

permanent part-time secretarial position in the Peterborough office in 2005, a position she still 

holds. 

Evidence 

In describing her duties as a part-time secretary in Peterborough since 2005, Ms. Baxter 

emphasized that there is little division oflabour among support staff in that office. She said she 

performs all the same duties as the regional secretary, except that, unlike the regional secretary, 

she does not have signing authority. One of her main duties, she said, is tracking grievances for 

members in the broader public sector, which involves setting up files, ensuring that time lines are 

followed, and contacting stewards. Other duties include updating membership records, recording 

minutes for some meetings, filing and photocopying, dealing with members who call, e-mail or 

drop into the office, daily contact with two professional OPSEU staff, and making arrangements 

for meetings such as educational sessions and bargaining. 
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Ms. Baxter said the main software program used by her and the regional secretary is Union Ware, 

a program specifically tailored to the needs of unions. It includes a membership database and 

tools for tracking grievances and organizing events. She said Union Ware is used for about 80 

per cent of the computer work in the office, whereas Word (a word processing program) and 

Excel (a spreadsheet program) account for about IO per cent each. One use of Excel, she said, 

involves producing wage templates when a new collective agreement is settled for an OPSEU 

bargaining unit in the broader public sector. This task, she said, is performed by the regional 

secretary in most OPSEU offices; however, she does this job at her office. When the regional 

secretary is off, she said, she reconciles the regional office's expenses with the advance from 

head office, using an existing Excel template to enter data. Ms. Baxter said Word is used much 

less extensively than in the past, since much of the correspondence is sent using e-mail and 

Union Ware. 

Ms. Baxter said that as new technology was being introduced while she was working for OPSEU 

in the 1980s and 1990s, she wanted to upgrade her skills, so she took computer courses at 

community college. A transcript from Sir Sandford Fleming College entered into evidence 

shows Ms. Baxter received a mark of 99 per cent in a Microsoft Word course in 1998, and a 

mark of91 per cent in a Microsoft Excel course in 2004, among other computer courses. She 

also has a shorthand proficiency certificate saying she can take dictation at I 00 words per 

minute. She said she was trained by OPSEU on Union Ware, but mainly learned it cin the job. 

On cross-examination, she acknowledged that computer skills can deteriorate and that she used 

Word and Excel only occasionally at home during the years she was not working for OPSEU. 
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Ms. Baxter agreed that when she applied for the regional secretary position in 2010, she knew 

she would have to do a test in Word and Excel, as she had never completed the advanced-level 

testing in the Pre-valuate system. She had, however, passed the basic and intermediate levels on 

the Pre-valuate test in 2004. 

Ms. Baxter went for the testing on May 14, 2010, at OPSEU's head office in Toronto. The test 

is done online and the candidate is given up to 30 minutes alone in an office to complete it. 

During the hearing, I was shown a demonstration of the test. In the test I observed, and also in 

Ms. Baxter's case, the testing for the advanced level on each of Word and Excel contains a mix 

of questions at both the intermediate and advanced levels. Candidates being tested for the 

advanced level are marked only on questions at that level, but are not told which questions are at 

which level. Once a question is answered, the test moves to the next question without telling the 

candidate whether the answer is correct or not. A timer alerts the candidate to how much time is 

left. There are several differences between the test and the programs as they normally appear: 

for example, ordinarily a user who highlights a portion of a document using the mouse or the 

keyboard would be able to see what has been highlighted, but the highlighted area is not shown 

on the test; another example: a user ordinarily would be able to see a pop-up explanation of an 

icon's function by hovering the mouse pointer over the icon, but this tool is unavailable to those 

being tested in the Pre-valuate system. 

Ms. Baxter's evidence is that she completed the test but when she tried to submit her answers, 

she received a message saying the transmission had failed. The OPSEU staff relations secretary 
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who set up the test decided to reset the test and asked Ms. Baxter to take it again. Again the 

transmission failed. It appears the problem may have been that Ms. Baxter signed on as "Margie 

Baxter" but had been entered on the system as ''Margaret Baxter." In any event, she took the test 

a third time, completing it in only eight minutes and describing herself as "drained, frustrated 

and flustered." She said that by the time the matter was sorted out and she successfully 

transmitted her test, it was two hours after she was scheduled to start the test. She was then told 

almost immediately that she had not achieved the 60 per cent mark on the advanced level of 

either W otd or Excel. At the time, she said, she was disappointed but did not believe that these 

test scores could be the sole consideration in determining whether she was in the running for the 

position. 

The secretary in OPSEU's staff relations department, Indra Cadawallader, was called by 

OPSEU, and confinned that Ms. Baxter took the test at least three times before it was transmitted 

successfully. She said she asked Ms. Baxter whether she wanted to reschedule the test, but Ms. 

Baxter declined that offer. 

Ms. Baxter did not know her results at the time, but the actual test and the results were produced 

for the hearing of this grievance. While she answered 17 out of the 25 Word questions 

correctly, 15 of those questions were at the intermediate level, and she answered only four of the 

10 advanced questions correctly. In Excel, she answered 13 of the 15 intermediate questions 

correctly, but got only three of the 10 advanced questions right. 
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Ms. Baxter said there were some questions on the test that were not relevant to the duties of a 

regional office secretary. In addition, she said she felt that where there were multiple ways to 

accomplish the same task requested in the test, the test scored her incorrect on a couple of 

questions even though her answer was legitimate. 

On this point, Ms. Baxter conc,eded she answered two or three of the advanced Word questions 

incorrectly and five of the Excel questions incorrectly, but she said other answers marked 

incorrect were in fact simply different ways of accomplishing the task. In one of the Excel 

questions, she selected the "Increase Decimal" button instead of "Decrease Decimal," saying 

this could only have been the result of frustration with the computer problems she had 

experienced that morning. She also agreed, however, that some of the questions she saw on her 

third effort on the test were the same as questions she had seen earlier that morning. And she 

acknowledged that her various positions with OPSEU had been stressful on some days and that 

she felt she handled stress well in her work with OPSEU. 

OPSEU's main witness was Jeanne Theriault, who at the relevant time was in charge of human 

resources and labour relations for OPSEU. Ms. Theriault's time in OPSEU's staff relations 

department began in 1995. She testified that she is familiar with the various positions within the 

organization and the qualifications required. Each office functions a bit differently, she said, but 

generally the job of the regional secretary is focused on customer service for OPSEU members, 

as well as organizing meetings and other support staff functions. Ms. Theriault said she had no 

specific knowledge about Ms. Baxter's part-time duties in Peterborough, since each office 

"customizes" who does which tasks. 
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Ms. Theriault described the job competition process at OPSEU, saying it is similar for all 

positions. When a posting goes up, the first round of the competition is for current OPSEU staff 

only. Applications from existing staff are set aside and reviewed based on the rule in Article 

11.02.02 (a) that the application need not be considered (in the case of support staff) if the 

applicant has less than a year in his or her current position. For regional secretary positions, she 

said, OPSEU then checks whether an applicant has passed the Pre-valuate test at the advanced 

level. Toe designation of the position as advanced level is pursuant to the 1999 agreement set 

out above, she said, as is the threshold of 60 per cent on the test. An applicant who has passed 

the test does not need to take it again. This is pursuant to the collective agreement's Article 

11.01.05 (b), even though the 1999 agreement says (at paragraph 4) an employee's results stand 

for only three years. Applicants for regional secretary who have not passed the advanced level, 

such as Ms. Baxter, are invited in for testing. 

Ms. Theriault said OPSEU has been using Pre-valuate for at least a dozen years, after switching 

from a system where it found cheating had occurred. Toe system selects questions randomly, 

and OPSEU has no control over the questions that any applicant receives. 

An applicant for a regional secretary, even if currently on OPSEU staff, must pass the 60 per 

cent threshold on the advanced level of both Word and Excel or else will not be considered 

further, she said. Therefore, only those passing these online tests are granted an interview. 
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After an interview, Ms. Theriault said, the panel will forward a recommendation to OPSEU' s 

president. If no existing staff apply, or if no one passes the skills test, or if someone who passes 

then scores poorly in the interview, the posting is opened up to OPSEU members. At this point, 

temporary staff of more than nine months can also apply, as well as those who may have passed 

the 12-month point in their existing positions. Again in this round, she said, applicants who 

cannot pass the skills test are not interviewed. If there are no successful applicants at this stage, 

the position is opened up to all temporary employees and then to the public. 

Asked about the 1999 agreement, Mr. Theriault said it was meant to set a consistent and agreed 

level of proficiency, and is still used. She said that at the time, the Pre-valuate system was 

demonstrated to OPSSU officials and there was no objection to it. There has never been another 

agreement with OPSSU since then to use another system, she said. However, she acknowledged 

on cross-examination that OPSSU has taken the position in grievance meetings that the testing 

was unfair, although she said she did not recall many grievances regarding the testing. 

Ms. Theriault was also asked about the second paragraph of Article 11.02.01 of the collective 

agreement, which says that existing permanent staff will not be "pre-screened at the staff-only 

level of the competition process." She said this language was added in the current renewal of the 

collective agreement signed in 2010, and that "pre-screening" is meant to apply to professional 

and technical ("pro-tech") positions, which often attract large numbers of applicants when they 

are opened to the entire membership or to the public. The "pre-screening," she said, consists of 

asking a few basic questions that test applicants' familiarity with OPSEU, and is designed to 

narrow the number of applicants down to a manageable size. Prior to this language, staff had 
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been pre-screened only when they applied along with members of the union; the union objected, 

and the language was put into the collective agreement, she said. Pre-screening is not the same 

as testing, she asserted. 

The specific posting at issue here was signed by Ms. Theriault, and she said it was based on a 

template arising from earlier pay equity discussions. The requirement for "advanced word 

processing skills in Microsoft Suites" includes use of Word, Excel, PowerPoint (a presentation 

program) and Access (a database program). Ms. Baxter would have already met the typing 

standard specified because of her current job, and had a certificate for the transcribing 

requirement, she said. 

As noted above, OPSEU advised Ms. Baxter that she had not met the 60 per cent threshold on 

the advanced level, and immediately eliminated her from the competition. The evidence was that 

the only other eligible staff member who applied for the position did pass the 60 per cent 

threshold and was offered the job, but turned it down. A third staff member who applied, 

Brenda Buchan, was not deemed eligible because she had not yet been in her position for a year. 

Because the position was not filled at the staff level, it was then posted to OPSEU members. Ten 

members applied, along with Ms. Buchan - who by that time had been in her position for a year 

- and a temporary staff member who was unsuccessful in the testing. None of the three members

who completed the testing reached the 60 per cent threshold, but Ms. Buchan had met the 

standard when she did the test in 2006. She was awarded the position. 
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While the position was being reposted, Ms. Baxter said she continued as the acting regional 

secretary until Ms. Buchan started in mid-September, 2010. 

On cross-examination, Ms. Theriault agreed that Union Ware was not tested, but said she was not 

aware how much that program is used in Peterborough compared with Word and Excel. She said 

she was not aware that Ms. Baxter had to attempt the test three times before it transmitted 

properly until the grievance was filed, so that fact was not considered in excluding her from 

being interviewed. While it appears from the documents that Ms. Buchan's test had 42 Word 

questions and 35 Excel questions when she took the tests in 2006 while Ms. Baxter had 25 

questions for each program, Ms. Theriault could not account for the difference and said OPSEU 

has no control over changes made by Pre-valuate. 

Parties' Arguments 

OPSEU, which proceeded first in the hearing, bases its argument mainly on the 1999 agreement. 

That agreement, it says, is still in effect, and requires OPSEU to test applicants such as Ms. 

Baxter on the Pre-valuate system and to exclude anyone who does not achieve the 60 per cent 

standard on the advanced level of Word and Excel. Here, the grievor failed to achieve the 

required standard, and the union has not established that enough of Ms. Baxter's answers were in 

fact correct to achieve 60 per cent. OPSEU argues that there is no need to assess whether the test 

has any relationship to the applicant's ability to perform the job, since the parties have agreed to 

use the test. Because the grievor was fairly and appropriate! y tested using the agreed method, 

she was properly denied the position, and the grievance should be dismissed, OPSEU argues. 
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OPSEU says it is not surprising that the Pre-valuate system has changed since the agreement was 

signed in 1999, since software, including the programs being tested, is always changing. While 

employees such as the incumbent were apparently tested on an earlier and different version of 

the system, they cannot be retested because of the collective agreement language, OPSEU says. 

Furthermore, OPSEU says, a 2009 decision that focused on the 1999 agreement, Re OP SEU and 

OPSSU (Guitard) [2009] O.L.A.A. No. 626 (Craven), assumed that the 1999 agreement was 

valid and enforced it. In that case, involving a posting for a support staff position, the grievor 

did not meet the standard in Excel and was eliminated from the internal competition. When she 

applied again after the competition was opened up to a wider group, she was told she could not 

take the test again. While the arbitrator comments that paragraph 4 of the 1999 agreement 

(saying test results stand for three years) has been overtaken by provisions of the collective 

agreement, he goes on to interpret and apply the provisions of the 1999 agreement that were 

relevant in that case, dismissing the grievance on the basis that the 1999 agreement did not allow 

a retesting in the circumstances. OPSEU argues that nothing has taken place since 2009 to 

diminish the enforceability of the 1999 agreement; while the language on "pre-screening" in 

Article 11.02.0 I has been added, the evidence demonstrates this is not the same as testing. 

The 1999 agreement does not view the testing as merely a consideration in the job competition, 

but rather requires OPSEU to eliminate any applicant who does not meet the standards specified 

in that agreement, OPSEU says. Therefore, Ms. Baxter became ineligible for the position as 

soon as she failed to meet the standard specified. While there was difficulty in transmitting the 
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test, requiring Ms. Baxter to redo it twice, she still completed the test OPSSU did not provide 

evidence to establish that some of the questions marked incorrect were, in fact, correct, OPSEU 

says. Even if Ms. Baxter's evidence on this point is accepted, she still achieved only a 40 per 

cent mark on the advanced level of Excel (although she would have scored 70 per cent on Word). 

Because the parties have agreed on testing, on the test to be used, and on the score that must be 

achieved, the griever's assertion that she is qualified for the job is not the issue here, OP SEU 

says. For this reason, case law on whether testing is appropriate is not relevant, since the parties 

here have clearly agreed that it is. OPSEU has referred me to the case of Re Associated Spring 

and United Steelworkers, Local 8761 (2001) 99 L.A.C. (4th) 129 (Luborsky), in which a joint 

union-management training committee had made a unanimous decision not to move the griever 

into an apprenticeship program. The arbitrator ruled that he would not question the testing 

agreement between the parties, but would look only at whether that agreement was followed. 

Here, OPSEU says, the 1999 agreement and the collective agreement were followed without 

arbitrariness, discrimination or bad faith. Even though the failure to transmit twice was 

undoubtedly stressful, Ms. Baxter did complete the test and turned down an opportunity to 

reschedule the matter. There was nothing the employer could have done differently in the 

circumstances, OPSEU says. 

As for the test itself, OPSEU says it cannot be criticized for having a time limit or being unlike 

real life, since that is in the nature of testing. Including some intermediate-level questions 

among the advanced can hardly be said to make the test more difficult, OPSEU argues. Because 

it was not possible to give the job to the grievor without breaking the 1999 agreement, OPSEU 
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says the grievance must be dismissed; in any event, even if the grievance is allowed, the 

competition should be rerun, since the incumbent did score 60 per cent and had more seniority 

than Ms. Baxter. 

OPSSU raises a number of arguments, primarily focused on its contention that a short test should 

not trump Ms. Baxter's many years of service, including work in the position applied for, and 

that the test itself is not a fair basis on which to assess candidates. 

OPS SU says Ms. Baxter's statement that she performs all the duties of a regional secretary, 

combined with the evidence of Ms. Theriault that each office functions differently, means that 

Ms. Baxter's evidence is uncontested. Furthermore, OPSSU says, the main duties of the position 

relate to matters not covered by the Pre-valuate test. 

Because the eventual winner of the competition was not considered in the first round as she had 

not been in her current position for a year, Ms. Baxter did not have to establish that she was a 

better candidate, OPSSU says. She should have been interviewed; instead she was "pre

screened" out in violation of the collective agreement. OPSSU asks me to reject the 

interpretation of the new "pre-screening" language that Ms. Theriault put forward in her 

evidence. For one thing, OPS SU notes, the language makes no mention of its application only to 

technical and professional jobs, despite Ms. Theriault's suggestion that it applied to only those 

positions. Further, OPSSU argues, an existing employee who does not meet the 60 per cent 

mark and is therefore not interviewed is clearly being "pre-screened" in the normal meaning of 

the phrase. Thus, the new language on pre-screening overrides any suggestion in the 1999 
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r--- agreement that employees who do not pass the test are automatically excluded from the 

competition. 

The test questions themselves, as demonstrated in the hearing, are convoluted and ambiguous, 

OPSSU says, and the display on the computer screen does not conform to what a user of the 

actual program would experience, as noted above. These facts, added to the fact that most of the 

job duties have nothing to do with the test questions, and the evidence the Union Ware program is 

used for 80 per cent of the work done in the office, means the Pre-valuate test does not give any 

indication of an applicant's ability to perform the posted position, OPSSU argues. Further, the 

test has changed so much over the years that employees who passed it previously might not be 

able to do so now. This undermines the enforceability ofthe 1999 agreement, OPSSU says, 

since the test agreed to then is clearly not being used now, and since the evidence indicated the 

Union Ware was introduced after 1999 and has effectively replaced Word and Excel. 

Furthermore, there is no evidence that OPSSU was ever advised that the test was changing. 

In any event, OPSSU notes, the majority of the test-15 out of25 questions for each of Word 

and Excel - was not even counted, since it was at the intermediate level. Candidates who took 

the test previously got more questions, providing a better sample, OPSSU argues. Further, the 

test addresses only two of the programs in the Microsoft Office Suite. In Ms. Baxter's case, it is 

not known whether she might have passed in either of her first two attempts, which were not 

transmitted properly, OPSSU says. Furthermore, her evidence, not contradicted, was that some 

of her answers that were marked incorrect were, in fact, correct. 
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OFSSU has referred me to the following cases, many of which make the point that it is not 

proper for an employer to rely solely on one indicator, such as test results or an interview, to the 

exclusion of other information about a candidate, such as qualifications, experience and 

performance in the job: Re Greater Niagara General Hospital and Ontario Nurses' Association 

(1997) 60 L.A.C. (4th) 289 (Devlin); Re City of Winnipeg and Canadian Union of Public 

Employees, Local 500 (1990) 12 L.A.C. (4th) 231 (Freedman); Re Domtar Inc. and Canadian 

Chemical Workers Union, Local 17 (1980) 20 L.A.C. (2d) 107 (H. Brown), which emphasizes 

that a test must relate to the job; Re Children's Aid Society of Metropolitan Toronto and Staf
f 

Association ofCAS of Metro Toronto (1980) 28 L.A.C. (2d) 404 (Kennedy); Re Inglis Ltd. and 

United Steelworkers, Local 4487 (1979) 22 L.A.C. (2d) 175 (O'Shea); Re Ontario (Children and 

Youth Sen,ices) and AMAPCEO (2008) 174 L.A.C. (4th) 97 (Ont. GSB); Re Religious 

Hospitallers ofHotel-Dieu of St. Joseph, London and Sen,ice Employees' Union, Local 210 

(1990)15 L.A.C. (4th) 353 (Hinnegan); Re South-East Regional Health Authority and Canadian 

Union of Public Employees (2005) 145 L.A.C. (4th) 186 (Bruce); Re St. Joseph's General 

Hospital and Canadian Auto Workers Local 1120 (2004) 126 L.A.C. ( 4th) 114 (Harris); Re 

Canada Bread Co. Ltd. and Bakery, Confectionery Workers, Local 322 (1970) 22 L.A.C. 98 

(Christie), a case on whether a side letter to a collective agreement had expired or had been 

renewed; Deltassist Community Services Society and Independent Canadian Transit Union, 

Local 1 (1997) 62 L.A.C. (4th) 185 (Germaine); Re Regional Municipality ofHamilton

Wentworth and Canadian Union of Public Employees, Local 167 (1995) 49 L.A.C. (4th) 28 

(Brent); and Re Ontario and OPSEU (Boucher) 2011 CanLII 78576 (Ont. GSB). These last 

three cases deal with employees who have been performing the job at issue, and in all three, the 
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arbitrators emphasize that the employer must give serious consideration to the employee's actual 

performance in the job in these circumstances, rather than relying on tests or interviews. 

In response to OPSEU' s arguments, OPS SU said the OP SEU and OPSSU case predated the 

"pre-screening'' language. That language means all existing full-time and permanent part-time 

staff are entitled to go through the entire competition, including interviews. Further, OPSSU 

says, even if the 1999 agreement stands, an arbitrator still has the power to determine whether 

the test is reasonably related to the job or whether it was given uniformly to applicants. 

Because the only other existing employee eligible in the competition turned down the job offer, 

there is no point in rerunning the competition if the grievance is upheld, OPSSU says; Ms. 

Baxter should be put into the job. 

Decision 

In my view, the fact that a candidate with Ms. Baxter's experience and credentials was excluded 

from this competition for regional secretary indicates that there is something deeply flawed about 

the selection process. As noted in more detail above, Ms. Baxter has worked in a support staff 

role for OPSEU for about 28 years starting in 1975, including stints in the job at issue here. She 

was acknowledged by OPSEU at the hearing to have been a dedicated and skilled employee 

throughout her career. 
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The real issue in this case, however, is whether the selection process, as flawed as it appears on 

its face, was agreed to by OPSSU through the collective agreement and the 1999 minutes of 

settlement addressing testing standards set out above. If so, the grievance cannot succeed. 

I have concluded that the 1999 agreement cannot be discarded in its entirety, as OPS SU 

suggests. At no point since 1999 have the parties explicitly agreed to amend, delete or ignore 

this agreement. While OPS SU correctly points out that it is not contained in a long list ofletters 

of understanding appended to the collective agreement, that does not mean that it is a dead letter. 

In fact, it appears from the evidence that the parties have, in large part, conducted th ems elves in 

accordance with this agreement since it was signed in 1999. Testing has proceeded, apparent! y 

in all support staff job competitions, although it appears also that OPSSU has raised some 

general objections. Furthermore, the collective agreement itself, in addressing retesting in 

Article 11.01.05 (b ), clearly assumes that there will be testing for support staff at the basic, 

intermediate or advanced level. 

Nevertheless, as noted in the OP SEU and OPSSU (Guitard) case cited by OPSEU in argument, 

some elements of the 1999 agreement have been overtaken by specific language in the collective 

agreement. In that case, the arbitrator said that the 1999 agreement's provision that test results 

stand for three years had been replaced by collective agreement language specifying that 

applicants who pass tests need neverretake them (Article 11.01.05 (b)). That case was decided 

before the collective agreement contained what is currently the second paragraph of Article 

11.02.01, which says that "permanent full-time and permanent part-time staff shall not be pre

screened at the staff-only level of the competition process." 
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It appears that prior to the addition of the "pre-screening" language, the parties applied the 1999 

agreement in the way described in OPSEU's evidence, namely that a candidate who did not 

achieve the standards in that agreement was automatically excluded from the competition. The 

agreement does not explicitly require that, but I accept that this was likely the practice. OPSEU 

says the "pre-screening" language does not change that practice, and is meant to apply only to 

professional and technical positions. 

I do not accept OPSEU's evidence on this point. For one thing, for me to consider that evidence, 

which essentially consists of bargaining history, I would have to find some ambiguity in the 

language. I do not find any. Furthermore, even if I considered the evidence, I would find it 

somewhat implausible. For example, the language contains no restrictions on categories of 

employees to which it applies; there is no reason not to apply it to all employees, including 

support staff, given its placement in a general article covering the filling of all staff vacancies, 

and given that the parties have in the same article specified where certain language applies only 

to certain categories of employees. 

In my view, the "pre-screening" language expresses a clear and unambiguous intention to give 

all applicants who are existing permanent staff the opportunity to compete in competitions at the 

staff-only level without being disqualified early in the process. Existing staff applying for 

posted positions are thus entitled to be interviewed; otherwise they are being "pre-screened" 

before their application is even considered. Therefore, I find that to the extent that the 1999 

agreement screened out any applicant who did not meet the standards set out in that agreement, it 



[22] 

has been overtaken by the new pre-screening language in the collective agreement. A staff 

member who does not achieve the threshold required by the 1999 agreement must still be 

interviewed, on the assumption that, as an existing employee, the applicant might have other 

experience or qualifications or abilities that could trump an unsuccessful test result. 

It follows, then, that the failure to interview Ms. Baxter and to consider her application was a 

violation of the collective agreement. 

This failure to properly consider Ms. Baxter's application had several consequences. For 

example, none of those responsible for making the hiring decision were aware of the technical 

problems that Ms. Baxter faced when she took the test. Ms. Baxter had no opportunity to explain 

her view of how the test had little relationship to the actual work performed in the Peterborough 

office. Nor, at the most basic level, was she given an opportunity to highlight her experience 

with this employer, some of it performing the exact position she was applying for. 

There are other issues about this job competition that are of concern. While I accept that the 

Pre-valuate system has been agreed by the parties pursuant to the 1999 agreement, the job 

posting at issue here requires "advanced word processing skills in Microsoft Suites." This 

indicates to me that, at most, the test results for only the Word program should have been 

considered. Microsoft Word is a word processing program within the Microsoft Office Suite of 

programs. Excel is not a word processing program, and I see no reason to test it for this position. 

The 1999 agreement specifies the testing and standards "where required," and there is no 

indication in the posting, or in the evidence, that advanced-level use of Excel, a spreadsheet 
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program, is required in the position at issue here. In fact, even though the posting specifies 

advanced word processing in Microsoft programs, there may be some doubt as to whether even 

that is a legitimate requirement - and therefore some doubt about the utility of testing on Word -

given that the evidence indicates that use of Union Ware has supplanted Word in the regional 

secretary job. It appears that OPSEU has reflexively obliged applicants to pass the Word and 

Excel tests without considering whether use of each of those programs is truly a requirement in 

the particular posted position. 

OPSSU has raised concerns about the Pre-valuate test itself. Many of those issues strike me as 

valid, given the ambiguity of some of the questions I observed, and the lack ofrelationship 

between the questions and the actual requirements of a secretarial job at a union. Nevertheless, 

the parties have agreed to use Pre-valuate where use of Word and Excel are required for the 

position. In this case, as I have concluded, use of Excel is not required for the position, and at 

least in the case of the Peterborough office, the evidence indicates that use of Word has been 

reduced to the point that it is questionable whether advanced-level use of Word is required. 

As noted above, an interview could have alerted the decision-makers to the technical problems 

that Ms. Baxter encountered when taking the test. The interviewers might have decided to take 

this into account in assessing Ms. Baxter's application. I agree, for example, that there is no way 

of knowing whether Ms. Baxter achieved the 60 per cent threshold the first or second time she 

completed the test. Balanced against this is the fact that Ms. Baxter had turned down an offer to 

reschedule the test, and also acknowledged that stressful conditions were often part of the job at 



[24] 

OPSEU. These are all points that OPSEU never considered because it screened out Ms. Baxter's 

application at an early stage. 

The evidence is that while Ms. Baxter was disappointed about her results, she had no idea that 

those results would exclude her from an interview. This point is perllaps the most notable 

feature of the process: that a test that seems far removed from most of the day-to-day duties of 

the relevant position ended up excluding this grievor from the competition entirely. In this 

regard, I would conclude that even if the "pre-screening" language were not in the collective 

agreement, the selection process would be considered unfair by virtue of its failure to assess 

anything else about a candidate until that candidate passes the 60 per cent mark on the test. The 

case law cited by OPSSU is clear that a process that relies excessively on a test -here, a test that 

has limited use in evaluating an applicant for this particular position - is simply not fair, 

especially with respect to applicants who have worked in the position applied for. 

In summary, the test itself was only marginally relevant to the job, and by using the test results to 

exclude Ms. Baxter as a candidate, OPSEU violated the collective agreement and failed to 

consider her broader qualifications and experience in any way. An interview and consideration 

of her extensive experience, including in the job being applied for, almost certainly would have 

revealed her to be qualified for the position. 

For these reasons, the grievance is allowed. I also accept that because the only other eligible 

candidate in the initial staff-only round turned down an offer of this job, Ms. Baxter should be 

placed in the position as the only qualified candidate. (The incumbent who eventually was hired 



[25] 

in a later round was not considered eligible in the fu:st round.) I therefore order OPSEU to offer 

Ms. Baxter the full-time regional secretary position in Peterborough as soon as practicable. 

Assuming she accepts, she is subject to the trial period as set out in Article 11.04 oftbe

collective agreement. I leave the issue of compensation, if any, for the parties to discuss. I will

remain seized in the event of any disputes over implementation of this award. 

. � .. � J,1t(z.J 

Lome Slotnick, Arbitrator 

July 5, 2012 


