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1. Ms. Hurst filed a grievance. The grievance was referred to arbitration

before me and scheduled for hearing on December 19, 2009. On that

date, the parties concluded Minutes of Settlement prior to the

commencement of the hearing. The Settlement provided that I was lo

remain seized with respect to the matter. The parties have a difference

concerning the interpretation of the Minutes of Settlement This decision

determines that matter.

2. The hearing of the current dispute proceeded on the basis of an Agreed

Statement of Facts which provides as follows:

1. The Union represents all employees of the Ontario Public Service
Employees Union, save and except the positions specifically
excluded in Article 2.01 of the Collective Agreement

2. The Employer is a trade union, representing employees of the
Government of Ontario.

3. The Union and the Employer were parties to a Collective
Agreement from July 1, 2009 to June 30, 2012. The Collective
Agreement is attached as Exhibit 1.

4. The Grievor was employed by the Employer from April 9, 1984 until
her retirement on May 1, 2012. Her last day of active employment
was December 18, 2009.

5. The Union filed grievances on behalf of the Grievor.

6. The Parties negotiated a settlement and entered into Minutes of
Settlement dated December 18, 2009. The Minutes of Settlement
are attached as Exhibit 2.

7. The Employer paid the Grievor her full salary as if she were at work
(on a salary continuance basis.) Commencing in 2010, the
Employer failed to pay the Grievor any salary increases as
negotiated by the Union.

8. The Employer ceased deducting Union dues on or about June 30,
2010.



9. On or about July 29, 2011, the Griever purchased a computer
through a computer purchase program, pursuant to LOU #13 of the
Collective Agreement.

1 O. In or about October 2011, the Griever sought a wellness benefit 
payment of $250, based on Article 26.05.01 of the Collective 
Agreement. The Employer refused such payment. 

11. In accordance with the Minutes of Settlement, the Griever retired on
May 1, 2012.

12. The parties met in or about February 2012 to discuss the above
issues.

13. On or about March 28, 2012, the Employer advised the Griever that
she was not entitled to an Article 34 severance payment.

14.Subsequently, the Employer agreed to pay the applicable salary
increases and to deduct and remit from them the applicable Union
dues.

15. The severance and wellness benefit issues remain outstanding.

3. The relevant parts of the Minutes of Settlement provide as follows:

Whereas a grievance was filed on behalf of the Griever, alleging unjust 
discipline among other things; 

And Whereas said grievances were referred to arbitration; 

And Whereas the parties attended at arbitration before Arbitrator Ian 
Anderson; 

And Whereas the parties are desirous of resolving this matter without 
the necessity of a formal hearing; 

Now therefore the parties agree as follows in full and final settlement of 
th is matter: 

1. The Employer agrees to pay the Griever her full salary as if she
were at work (on a salary continuance basis) and benefit premiums
from today's date until she reaches her factor 80 on May 1, 2012 at
which time she will retire as set in the attached pension statement
("annual statement of benefits" - Provincial Registration No.
339861 ), exclusive of vacation of credit accrual. It is understood
and agreed that the Employer shall not require the Griever to attend



at work throughout this period. In fact, the parties agree that the 
Griever's last day of active employment will be December 18, 2009 
and she will not accrue any seniority after this date. 

2. Additionally, the Employer shall forthwith pay any monies owing as
at today's date including all earned credits.

5. The Griever understands and has considered her rights under the
Ontario Human Rights Code, and agrees that the events giving rise
to this agreement and her voluntary retirement from employment
have not given rise to a breach of the Ontario Human Rights Code.
The Griever agrees not to bring any claim or complaint relating to
the circumstances giving rise to the agreement or arising from her
employment relationship or the termination thereof under the
Ontario Human Rights Code, and any other statute, and/or the
collective agreement.

4. The articles of the Collective Agreement giving rise to the disputed

entitlements read as follows:

26.05.01 OPSEU shall establish a Wellness Fund of $50,000 in 
each year for permanent full-time, and part-time 
employees for the purpose of health and wellness 
activities. Such activities shall not include any services 
covered by paramedical coverage in the insured benefits 
plans. Employees seeking to access the fund shall apply 
to the Service Relations Department for approval. The 
maximum amount available to any employee in one year 
shall be two hundred and fifty ($250) with receipts. 

34.01.0 An employee will be entitled to severance pay upon 
ceasing to be an employee of OPSEU, in the amount 
equal to one (1) week of earnings for every year of 
service. Such amount will be calculated on a prorated 
basis at the rate of pay at the time of termination or 
retirement. No employee shall accumulate severance 
pay when on a leave-of-absence or long-term-disability 
that exceeds a period of twelve (12) months continuous 
absence. 



5. There is really no dispute about the relevant principles. The intention of

the parties is to be construed from the language of their agreement. That

language is to be construed in accordance with its plain meaning.

6. The Employer cites Brown and Beatty, 2:3231 for the proposition that the

settlement agreement should be looked at fairly and objectively without

any presumptions pointing one way or the other. It also argues that sound

labour relations require that settlements be interpreted in such a way as to

give the parties finality: Child & Youth Wellness Centre of Leeds and

Grenville v. OPSEU, Local 441, [2000] 0.L.A.A. No. 941 (Briggs), at para.

30. I agree with both of these propositions.

7. The recitals provide that the Settlement is "in full and final settlement of

this matter". I agree with the Employer that the Settlement is intended to

be exhaustive of the parties' obligations.

8. The Employer argues that paragraph 5 of the Settlement bars any further

claims by the Grievor under the Collective Agreement. I agree. The

question, however, is whether this claim can be advanced under the

Settlement.

9. The Employer argues that this means that the Settlement was meant to be

"a full and final document".

10. The Employer argues that the Settlement does not include entitlement to

the wellness benefit or severance pay. Rather, in paragraph 1 of the

Settlement the Employer agreed to continue to pay the Grievor her "full

salary as if she were at work" and "benefit premiums". The Employer

argues that "salary'' contemplates regular payments, not irregular or one

time payments, citing the definitions in Black's Law Dictionary, Ninth

Edition and the Canadian Oxford Dictionary, Second Edition. The



Employer argues that its position is strengthened by the fact that the 

Settlement indicates that the salary is to be paid "on a salary continuance 

basis". Severance pay, which is payable once on the termination of 

employment, is not paid on a continuance basis. 

11. Similarly, the Employer argues that "premium" means a periodic payment

to keep insurance in effect, once again citing the definitions in Black's Law

Dictionary, Ninth Edition and the Canadian Oxford Dictionary, Second

Edition. The wellness benefit is not a premium. Therefore, the Employer

argues, the Grievor has no entitlement to that benefit.

12.1 am not persuaded by these arguments of the Employer, in part for some 

of the reasons argued by the Union. 

13. While I agree that the Settlement was intended to be a full and final

document, it cannot be understood without reference to the Collective

Agreement. The Settlement does not, for example, set out the salary

which the Grievor is to continue to be paid. That amount is set out in the

Collective Agreement. Further, the Settlement contains no provision for

salary increases or any provision requiring the remittance of dues to the

Union. Those provisions are set out in the Collective Agreement, yet the

employer agreed to pay the Grievor the salary increases and to remit dues

to the Union. Similarly, the Settlement contains no reference to

entitlement to participate in the computer purchase program contained in a

Letter of Understanding to the Collective Agreement. Yet, in the Agreed

Statement of Facts, the Employer has agreed that the Grievor purchased

a computer "pursuant" to that program.

14. On the Agreed Statement of Facts and under the terms of the Settlement,

the Grievor remained an "employee" of the Employer until she retired on

May 1, 2012. As such she fell within the bargaining unit represented by



the Union and remained subject to the terms of the Collective Agreement 

other than as modified by the Settlement. 

15. Thus, on the one hand, the Employer agreed to continue to pay the

Griever her "full salary' notwithstanding the fact that it was understood and

agreed that she would not attend at work. In most circumstances under

the Collective Agreement, her not attendance at work would have meant

that she was not entitled to receive her salary. The reference to "salary

continuance" reflects the parties' mutual intention that the Griever's

entitlement under the pension plan would continue to grow until she

reached the date on which she would be entitled to take an "80 factor''

pension.

16.0n the other hand, the Griever specifically gave up her entitlement to 

"vacation credit accrual" during this period of ongoing employment, a right 

which she would otherwise have had under the Collective Agreement. 

17. The Settlement makes no reference to either the wellness benefit or

severance pay. It does not relieve the Griever of any obligation she might

have to attend work in order to receive those benefits, as was the case

with respect to her entitlement to salary. Nor does it specifically provide

that she will not receive them, notwithstanding any entitlement under the

Collective Agreement, as was the case with respect to vacation credit

accrual. Her entitlement to those benefits, therefore, falls to be

determined on the basis of the wording of the Collective Agreement.

18. The wellness benefit is payable to "employees". The Griever was an

employee of the Employer at the time that she applied for the wellness

benefit therefore she was entitled to apply for it. Since the parties have

agreed that if she was entitled to apply for the benefit she would have

received it, she is entitled to $250.



19.Severance pay is payable to "employees" upon "ceasing to be an

employee of OPSEU". The Griever ceased to be an employee of the

Employer upon her retirement on May 1, 2012. She was therefore entitled

to severance pay at that time.

20. The parties also differ on the proper calculation of the severance pay

owing. The Employer argues that her entitlement should be calculated on

the basis of her seniority. Pursuant to the Settlement, she did not accrue

seniority subsequent to December 18, 2009. Therefore, the Employer

argues, that is the date which should be used.

21. This argument is not supported by the Collective Agreement. Article 34.01

provides that one week of severance pay is payable for every "year of

service". Seniority and service are ordinarily different concepts, and in

any event are used separately in this Collective Agreement. Service

ordinarily connotes the entire period of employment; seniority may or may

not. The accrual of seniority is carefully circumscribed by the Collective

Agreement, in particular Article 10. By contrast there was no suggestion

that the Collective Agreement circumscribes the accrual of service.

22.Article 34.01 specifically excludes from the calculation of severance pay

periods of time when an employee is on "a leave-of-absence or long-term

disability that exceeds a period of twelve months". Clearly the Griever

was not on long-term-disability. The Collective Agreement contains

lengthy and detailed provisions relating to leaves-of-absence. Given this,

if it had been the intention of the parties to describe the period in question

as a leave-of-absence I would have expected them to do so. In any event,

the Employer did not argue that the Griever was on a leave-of-absence

within the meaning of the Collective Agreement. Accordingly, I find that



the Griever is entitled to severance pay calculated on the basis that her 

service ended on May 1, 2012. 

23.1 remain seized with respect to any difficulties in implementing this award. 

DATED at TORONTO on August 17, 2012, 

"Ian Anderson" 
Ian Anderson 
Arbitrator 


