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 PROCEDURAL AWARD 

 

The issue 

 

1. This award concerns the admissibility of a document. The parties entered 

into Minutes of Settlement on April 13, 2015 (“the Minutes”). That was in 

settlement of a Union policy grievance regarding the use of an outside contractor 

to conduct a member educational program. 

 

2. The grievances before me concern the use of outside contractors to 

conduct member educational programs. The Union wishes to rely on the Minutes 

to show repeated breach by the Employer of the obligation under the collective 

agreement to use members of the Union to conduct such training rather than 

outside contractors. The Union wishes to claim additional damages as a 

consequence of what it alleges are repeated violations of the Employer’s 

obligation. Without the Minutes, the Union cannot show the full extent of the 

prior breaches of the same collective agreement obligation. 

 

3. The Employer objects to the admission of the Minutes. This decision 

addresses that objection. 

 

4. The basis of the objection is that the Minutes are subject to settlement 

privilege. The Employer wishes me to apply the privilege so that the Minutes are 

not admissible. 
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5. The Minutes read: 

 
In the matter of an arbitration 

with respect to Union grievance #2013-40 
dated May 28, 2013 

Between: 
Ontario Public Service Staff Union 

"Union" 
and 

Ontario Public Service Employees Union 
"Employer" 

 
 

Minutes of Settlement 
 
Whereas  the  Union  filed  a  grievance  (#2013-40)  dated May 28, 2013,  alleging 
a breach of articles 14 and 30  of  the  collective agreement arising from the 
Employer's retention of an outside contractor for the June1/2, 2013 weekend 
educational; 
 
And  whereas  the  Union  referred  said  grievance  to  arbitration  before 
Arbitrator Schmidt; 
 
And whereas the parties hereto are desirous of resolving this matter without the 
necessity of proceeding to formal hearing; 
 
Now therefore the parties hereto agree as follows: 
 
1.  The Employer shall pay to the Union the equivalent of 14 hours pay 
($1,106.40). Such monies shall be paid forthwith but in any event no later than 
May 7, 2015. 
 
Dated at Toronto this 13th day of April 2015. 
 
For the Union:  For the Employer: 
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6.  The Minutes were signed by both parties. The Union points out that the 

Minutes have no mention of the words, “without prejudice” and “without 

precedent”. 

 

Background 

 

7. The Union asserts that it can present evidence to show that the absence of 

those usual qualifiers in the Minutes was deliberate. In fact, the Union contends 

that when the matter first came for hearing on September 25, 2015, the Minutes 

were the same as they now appear. The Employer wanted the qualifiers of 

“without prejudice” and “without precedent” added, but the Union refused to sign 

off on that basis. The Union’s refusal was motivated by what it saw as the 

repeated nature of the breaches of the educational training obligation by the 

Employer. The Union claims that, when the matter returned for hearing on April 

13, 2015, the Employer yielded and dropped the requirement to have the 

qualifiers and the Minutes were signed as they appear above. 

 

8. The Union claims that the Minutes followed three previous grievances 

involving the same breach of the collective agreement by the Employer. The first 

such grievance came before Arbitrator Tims. She issued an award in 2009 finding 

that the Employer had breached the relevant provision of the collective 

agreement. She granted relief for the loss of the work opportunity by members of 

the bargaining unit. The Union says that, in that case, it had warned the Employer 

in advance of the breach to give the Employer an opportunity to avoid the breach, 
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but the warning had not been heeded. 

 

9. The Union claims that thereafter there were further breaches. The Union 

again grieved. The grievances came before Arbitrator Brownlee in 2010. She 

issued an award. The Employer had to pay a penalty to the Union for the repeated 

breaches, and compensation. 

 

10. A further set of five breaches of the same sort occurred in 2009 and 2010. 

The Union and the Employer concluded Minutes of Settlement. Those minutes 

resolved five grievances. As part of those Minutes of Settlement, the parties 

agreed on a process for Regional Education Programs, and the grievances were 

withdrawn, without prejudice and without precedent. The Union does not seek to 

rely on those Minutes of Settlement because they were expressly without 

prejudice and without precedent. 

 

Submissions  

 

The Employer  

 

11. For its objection to the admission of the Minutes, the Employer relies 

particularly on Sable Offshore Energy Inc. v. Ameron International Corp., [2013] 

2 SCR 623, 2013 SCC 37 (CanLII). The S.C.C. explains that the purpose of 

settlement privilege is to promote settlement (para. 2). All communications to 

reach settlement are privileged and, in appropriate circumstances, unless an 

exception applies, the details and content of the settlement itself are subject to the 
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privilege (para. 16). Even if the words, “without prejudice”, are absent, such 

qualifying words are not required to invoke the privilege. What matters in 

determining whether the settlement itself is subject to the privilege is “the intent 

of the parties to settle the action” (para. 14). The S.C.C. quotes (at para. 17) 

Brown v. Cape Breton (Regional Municipality), 2011 NSCA 32 (CanLII), 302 

N.S.R. (2d): 

 
Typically parties no more wish to disclose to the world the terms of their 
agreement than their negotiations in achieving it. 
 

 

See also Hillesheim v. Hillesheim, [1974] O.J. No. 2209: 

 
It is not necessary that the words "without prejudice" be expressed; it is sufficient 
if they may be implied: County of York v. Toronto Gravel Road & Concrete 
Co. (1882), 3 O.R. 584 at pp. 593-4; Re Ramsay (1870), 7 Moo. N.S. 263, 17 
E.R. 100. 
 

 

See also De Bathe v. T.A. Steadman Holdings Inc., [2001] B.C.J. No. 2774 and 

Middelkamp v. Fraser Valley Real Estate Board, 1992 CarswellBC 267 (B.C. 

C.A.). 

 

12. The Employer relies also on Taan Forest Limited Partnership v United 

Steel Workers, Local 1-1937, 2016 CanLII 32698 (BC LA) (Lanyon). In that case 

the Union sought production of a document exchanged in the course of 

negotiations. The arbitrator found that the context of those negotiations were such 

that the parties understood the exchange of documents to be done without 
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prejudice to their rights in the negotiation of a settlement of a litigious dispute. 

 

13. The Employer refers also to Thunder Bay District Health Unit and CUPE, 

Local 1759, unreported, June 16, 2012 (Surdykowski). 

 

14. The Employer refers to a number of cases from outside the labour law 

context that establish the principle that the settlement privilege applies to both 

parties to a settlement, and that the privilege cannot be unilaterally waived by one 

of the parties without the consent of the other: Phillips v. Rodgers, [1988] A.J. 

No. 843; Husky Oil Operations Ltd. v. MacKimmie Matthews, [1999] A.J. No. 

604; Sinclair v. Roy, [1985] B.C.J. No. 3085 

 

The Union  

 

15. The Union wishes to rely on the earlier awards of Arbitrators Tims and 

Brownlee and upon the Minutes to show a pattern of wrongful conduct by the 

Employer, where the same breach of the collective agreement occurred. It wishes 

to rely on these prior breaches to make submissions on the appropriate damages 

that should apply in the grievances before me. If the Union cannot rely upon the 

Minutes as evidence of a prior instance of breach, then, it says, its purpose in 

settling the grievances that informed the Minutes will be defeated. If it can only 

rely on awards of arbitrators with express findings of the breach it complains of 

(and not on Minutes of Settlement), then there is no value in entering into a 

settlement. That is a result that is quite the opposite of what the S.C.C. describes 

in Sable Offshore Energy as the purpose of the settlement privilege, which is to 
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promote settlement. 

 

16. Further, the Union says, in this particular case, the intention of the parties 

was manifested in the deliberate choice not to include the qualifiers, “without 

prejudice and without precedent”, that are the norm in labour relations arbitration 

settlements when the parties do not want either of them to be able to rely on the 

settlement subsequently, other than for implementation. 

 

17. So, the Union says, the presumption in the settlement privilege in favour 

of finding that a settlement is without prejudice, despite the absence of words to 

that effect, does not apply in this case because the intention of the parties was 

specifically to make the settlement with prejudice. 

 

18. The Union argues that the context in this case – the history of the various 

grievances on the same subject matter with the Employer – must be taken into 

account for a fair evaluation of the grievances.  

 

19. The Union points out that these parties have a long and mature 

relationship. They are usually represented by counsel in concluding their 

agreements at arbitration. They know when to add “without prejudice and without 

precedent” to their settlement agreements, and they do so conventionally. 

Sometimes, though, when they want a continuing obligation to apply, particularly 

in union policy grievances, they will fashion a result in their settlement that is not 

without prejudice, nor without precedent, because they are not only settling a 

grievance, they are also agreeing upon what will be the status quo in the future. 
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The Union submits that the Minutes are of this sort – they were intended to have 

an enduring impact that the Union could rely upon in the event of a future breach. 

 

20. The Union says that, in the labour relations world, parties know that 

settlements are binding, with prejudice, unless the parties make clear that they 

intend the settlement to be without prejudice. To find for the Employer in this 

case would, in the Union’s submission, turn the jurisprudence on its head, 

requiring labour relations parties to add “with prejudice” to any settlements that 

they intend will have an enduring impact on their collective bargaining 

relationship. 

 

21. The Union explains that, for one-off settlements, particularly to resolve 

individual or group grievances, the parties want them to have no binding effect 

upon their relationship. Those settlements labour relations parties make expressly 

without prejudice and without precedent. But, particularly in union or employer 

policy grievances, the parties want their settlement to have a lasting impact. For 

those settlements, parties leave off any reference to without prejudice or without 

precedent. They do so deliberately to ensure that their ongoing relationship is 

governed by the settlement reached. (See Re Auto Workers (Oshawa) Community 

Credit Union and O.P.E.I.U. Local 343, [1994] O.L.A.A. No. 426 (Hebdon); 

Veolia ES Canada Industrial Services Inc. v. International Union of Painters and 

Allied Trades, Local No. 138 (Murtagh Grievance), [2010] B.C.C.A.A.A. No. 19 

(Sanderson)). 

 

 



 
 

9 
 
 

Decision  

 

22. Sable Offshore Energy Inc. applies to labour relations disputes: Ontario 

Public Service Employees Union, Local 110 v Fanshawe College of Applied Arts 

& Technology, 2017 CanLII 18031 (ON LA) (MacDowell), at para. 117. 

 

23. As the Employer submits, settlement privilege applies not only to the 

discussions between the parties leading to the settlement (or leading to the failure 

to settle), but it can also apply to the settlement itself. The actual words, “without 

prejudice”, need not be expressed for the privilege to apply.  

 

24. The context between the respective parties and particularly their intention 

when concluding a settlement are the important elements for deciding whether the 

settlement privilege should be applied. 

 

25. The Employer does not dispute the context the Union describes between 

the parties in this case: they have a mature collective bargaining relationship; they 

have had many disputes between them over the years; they have resolved their 

disputes either by agreement or by arbitral decision; they are conventionally 

represented by counsel; they generally apply the usual standards of seasoned 

collective bargaining practitioners to the settlement of grievance disputes, viz. 

they add “without prejudice and without precedent” to those grievance settlements 

that they wish to put behind them. 

 

26. Considering the content of the Minutes in this context, the following 
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conclusions can be drawn. The Union alleged a violation of two Articles of the 

collective agreement. While there is no express admission of a breach of those 

provisions of the collective agreement, the Employer agreed to pay to the Union a 

sum of money in settlement of the grievance. There is no express language to 

suggest that the parties intended the settlement to be without prejudice or without 

precedent. 

 

27. In the context described above, the language of the Minutes suggests that 

the parties did not intend their settlement to be without prejudice. Although the 

intention to settle without prejudice can be implied from certain settlements, such 

as those referred to in the Employer’s authorities (despite the absence of an 

express statement to that effect), that is not the case here. 

 

28. The context in the present case is quite unlike that in Sable Offshore 

Energy, above, where a stranger to the settlement wished to have details and rely 

upon a settlement to which it was not a party.  

 

29. The present context is also unlike that in Taan, above, where the disputed 

document was not the final settlement document and was exchanged within 

“without prejudice” negotiations prior to any settlement being reached. The same 

applies to the preliminary award in Thunder Bay District Health Unit and CUPE, 

Local 1759, above.  

 

30. The principle that informs the settlement privilege is the promotion and 

fostering of settlements. In this case, as the Union argues, that principle results in 
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the opposite outcome from that in Sable Offshore Energy. Here the principle 

favours the position taken by the Union. As the Union argues, there would be no 

reason for it to enter into settlements, such as the Minutes, when the purpose of 

the settlement was for an enduring impact on the relationship between the parties, 

if the Union could not then rely upon such settlements to assert that ongoing 

impact. The Union is correct in its submission that, if the Minutes are excluded 

and it cannot rely upon a settlement that was with prejudice, it would be forced in 

each instance to pursue the dispute to arbitration in order to obtain a ruling, which 

it could then rely upon. If the settlement privilege were interpreted in this manner, 

then it would unnecessarily promote litigation just for the purpose of achieving a 

result that could be obtained in an earlier settlement. That would defeat the 

purpose of the settlement privilege. Although the present case does not deal with 

enforcement of a settlement, but rather with the entitlement to rely upon it, the 

concern was described in Canada Post Corp. v. Canadian Union of Postal 

Workers (CUPW 710-92-00611, Arb. Wakeling), [1993] C.L.A.D. No. 1060, as 

follows: 

 
14     There would be little value in participating in settlement negotiations if 
the settlement produced is unenforceable. A litigant who is unable to prove 
a settlement is unlikely to devote any time to such a fruitless endeavor. Why 
attempt a settlement if the other side might subsequently invoke privilege and 
thwart any attempts to enforce the settlement contract. 
 

 

31. In these circumstances, on its face and in the particular context between 

these parties, the Minutes appear to be a “with prejudice” document, and therefore 

admissible. 
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32. Notwithstanding this conclusion, evidence of what the parties intended in 

reaching the settlement contained in the Minutes is admissible to prove the scope 

of the settlement (Union Carbide Canada Inc. v. Bombardier Inc., [2014] 1 SCR 

800, 2014 SCC 35 (CanLII), para. 35). If the Employer has evidence that shows a 

different intention, it may adduce that evidence. In that event the Union will have 

an opportunity to respond. 

 

33. If the Employer wishes to present such evidence, it must notify the Union 

of that intention 30 days prior to the next hearing date.  

 

 

DATED at TORONTO on September 6, 2017. 

 
_____________________ 

Christopher J. Albertyn  

Arbitrator   


