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AWARD 
 
 

1. On July 7, 2016, the Grievor, Stacey Tomblin, grieved that she was improperly 

excluded from the competition for a full-time Range 7 secretarial position posted for the 

Orillia Regional Office, in violation of the collective agreement. The Employer, OPSEU, 

denies that it violated the collective agreement.  

 
Facts 
 
2.  In May 2013, the Grievor was hired as a Permanent Part Time Secretary (PPT) in the 

Peterborough Regional Office.  In that role, she worked two days per week as a secretary 

in the office and would also back-fill for other secretarial absences – both in the 

Peterborough office, and other Regional Offices as well.  She did not receive paid 

benefits in that job. 

 

3.  On March 21, 2016, OPSEU posted for a full-time Range 5 Secretarial position in the 

Orillia Regional Office, with a closing date of April 6, 2016.  The Grievor applied for the 

position the following day, March 22, 2016, submitting a cover letter and resume.  

 

4.  The Grievor testified that she was looking for full-time work.  She had recently had an 

experience with cancer, and it was difficult to cope without benefits. She is also a single 

mother, and working full-time meant more income. 

 

5.  She testified that “about a week” after she applied for the Range 5 job, she learned that 

a Range 7 job would soon become available in the Orillia Regional Office.  She learned 

this from the incumbent, Lisa Baker, who told her that she had applied for and accepted a 

Range 7 job in the Windsor Regional Office. 

 

6.  The Range 7 Regional Office Secretary position in Orillia, was posted on April 21, 

2016, with a closing date of May 5, 2016.  The Grievor also applied to this position, on 

April 22, 2016. 
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7. According to the Employer, this position was posted ten days after Lisa Baker accepted 

the position in Windsor. She was offered that position on April 8, 2016, and she accepted 

it on April 11, 2016. According to Ms. Wysocki, Employee Relations with OPSEU, it 

was not until April 11, 2016, when Ms. Baker officially accepted the Windsor position 

offer, that the Employer was sure that a “vacancy” existed for the Range 7 secretarial 

position in Orillia. Her start date in Windsor was May 9, 2016.  Under the parties’ 

collective agreement, Article 11.01.03, “all permanent vacancies shall be posted within 

two (2) months of the position becoming vacant or the new position being created.”  

 

7.  The Windsor Regional Office Secretary position was posted on January 13, 2016, with 

a closing date of January 27, 2016.  Ms. Baker applied for it on January 25, 2016. There 

were two other internal applicants.  On March 23, 2016, after the three applicants were 

tested and interviewed, it was recommended to OPSEU President Smokey Thomas that 

the position be awarded to Ms. Baker. That recommendation was accepted on March 24, 

2016. Thereafter, it was up to the Supervisors in both regions to work out a start date for 

Ms. Baker in Windsor.  Once they did so, Ms. Baker was offered the position on April 8, 

for a starting date of May 9.  There was no evidence presented that this was an unusually 

slow selection process. 

 

8. On April 8, 2016, the Grievor was informed that she would be interviewed and tested 

for the Range 5 secretarial job on April 27, 2016.  There were two internal applicants for 

the position.  The other applicant did not past the test.  The Grievor was the successful 

candidate, and on April 28, 2016, she was offered the Range 5 position.  As per the 

Employer’s usual practice, she was given five (5) days to accept or decline the offer.  She 

did not seek an extension.  When asked about this on cross-examination, the Grievor 

stated that it had not occurred to her to ask for one.  On May 4, 2016, the Grievor 

accepted the Range 5 position, with a starting date of May 9, 2016. She testified that it 

was a  “happy moment” for her.  

 

9.  The offer letter states, in relevant part: 
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I am pleased to offer you the position of Secretary, at the Orillia Regional Office, 
Local Services Division-Operations (Job Competition 16.021)(Job Code 62-05). 
The effective date of your appointment in this position will be May 9, 2016. Your 
rate of pay will be… per week (SSUBO5 – Start Rate- Salary Range 5-Support 
Staff- Appendix A), as provided in the OPSEU Collective Agreement. . … 
 
Please countersign a copy of this letter and return to…[the] Administrator of 
Employee Relations…. Please note that if you do not return a signed acceptance of 
this offer of employment within five (5) working days …., we will assume that you 
are no longer interested in this position and the offer of employment will be 
withdrawn. 

 

10.  At the time she accepted the Range 5 position, the Grievor was “very much aware” 

that the Range 7 competition was still pending. She had applied for the Range 7 position 

“for the same reasons” she had applied for the Range 5 job. She had previously worked at 

the Range 7 level; it was higher paying with more responsibility.   At the time that she 

applied, on April 22, 2016, there had been no decision made yet in regard to the Range 5 

position.  

 

11.  The Grievor acknowledged, on cross-examination, that she knew that if she accepted 

the Range 5 job, it might impair her ability to compete for the Range 7 job.  This was 

based on Article 11.02.03 of the collective agreement, which she referred to as the “need 

not consider” provision.  She knew it was a “potential problem” and it was “not a paved 

path.” That provision states: 

The Employer need not consider any Support or Service Staff employee applying 
for a permanent position or temporary vacancy until they have completed nine (9) 
consecutive months of service in their current position. 
 

Also relevant is Article 11.02.04 which states: “Employer shall exercise its discretion 

under 11.02.02 or 11.02.03 above in an equitable manner.”  

 

12. The Grievor stated that she accepted the Range 5 position because she “couldn’t not 

accept it” as the Range 7 job was “not guaranteed.” To turn it down would have been 

“ludicrous” because she was not “guaranteed the 7.”  She agreed that she accepted the 

Range 5 position voluntarily because it was “best” for her.  It was full-time work and 
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included fully paid benefits. She also knew that she had the opportunity, under Article 

11.02.04, to provide reasons for the Employer to consider waiving the 9-month rule.  

 

13. The Grievor started work in the Orillia Regional Office on May 9, 2016.  She was 

trained by Lisa Baker on May 4 and 5, and then temporarily filled the Range 7 position, 

starting May 9, 2016. Initially, someone was backfilling her Range 5 position, but 

afterward, she was the only secretary in the office so she performed both Range 5 and 

Range 7 work.  She acknowledged, on cross-examination, that as of May 9, 2016, her 

PPT position in Peterborough had ended. She had a new “home” position as a Range 5 

Secretary, although she was being temporarily upgraded in the Range 7 job pending the 

completion of the job competition process.   

 

14.  The Grievor testified that she was familiar with Articles 11.02.03 and 11.02.04 

because she had previously filed a grievance concerning another job competition that 

involved the same provisions, although at that time, Article 11.02.03 contained a twelve 

(12)-month requirement rather than nine (9) months. That grievance ultimately led to two 

decisions by Arbitrator Barry Fisher.  Those decisions will be discussed more fully 

below. 

 

15.  On June 6, 2016, Maria Wysocki wrote an email to the Grievor, in regard to the 

competition for the Range 7, Regional Office Secretary position in Orillia.  It states: 

Stacey. You have been offered and accepted the position of Secretary in the Orillia 
Office. After much consultation and consideration, we determined we will not 
include you in this competition as we see no good and sufficient reason to alter the 
requirements of article 121.02.03 [sic]. 
 
Thank you for your interest. We wish you on-going success in your current role. 
 

Three other people were copied on this email, including Bob Eaton. 

 

16.  The following day, June 7, 2016, the Grievor wrote to Mr. Eaton, requesting 

reconsideration of Ms. Wysocki’s position that she would not be considered for the 

Range 7 job competition.  That email states as follows: 
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Good morning Bob, 
 
I am writing this email to ask for reconsideration in a job competition that Maria 
advised I would not be considered for.  To be brief, on March 21, 2016 the Orillia 
Range 5 Secretary posted to the OPSSU membership and I applied as I was a PPT 
in Peterborough and seeking a full time position, ideally in my own region. This 
Orillia 5 position closed on April 6, 2015 and on April 18th, I was invited to test for 
the Orillia 5 on April 27th 2016. In that time the Orillia 7 was becoming vacant as 
Lisa Baker had accepted a position in the Windsor RO. After consultation with Lisa 
as there was a move involved the Orillia Range 7 posted on April 21st 2015 with a 
close date of May 5th 2016. 
 
I tested for and was the successful applicant for the Orillia 5 and offered the 
position on April 28th 2015 with a start date of May 9th. I understand that there is a 
9 month rule, and I understand the reasoning behind it. However, I am asking for 
your reconsideration based on a few things including what I believe to be the most 
important. It is a fact that I was given the Orillia 5 with a start date of May 9th, I 
came in and trained with Lisa Baker (the range 7) on May 4th and 5th and received a 
letter from staff relations that I would be temporarily upgraded to the Range 7 
position.  Since I started I have not entered into the Range 5 position as there was a 
member filling it up until 2 weeks ago, and since it sits vacant. I understand 
wholeheartedly that members are the main priority and I believe that by giving me 
a chance for the 7, and upon being successful in the testing that it is better for the 
membership to keep me in the position that I am acting in.  Orillia is a busy office 
and during my time here I have had many interactions with members, staff, and 
community partners. This is an office that has not seen stability in a few years as 
the Range 5 was in question due to an accommodation and the Range 7 moving on 
to a Pro Tech position. I believe that having me in the Range 7 offers stability and 
opening up the Range 5 to the members is ideal. 
 
I have shown that I am committed to OPSEU as a long time former member and 
activist, former Local President, former Alt. EBM, and as somebody who was 
booked off to work on several campaigns. Currently, I am a part of my local Labour 
Counsel as well as the Women’s Representative for my federal NDP riding. I have 
been permanent staff with OPSSU for 3 years and during that time I have backfilled 
the range 7 in Peterborough on several occasions, which included 2 month backfills 
while staff was off. I have worked on regional educationals, regional meetings and 
divisionals as well as all other Range 7 duties. I am a community minded mother of 
2 boys and I would appreciate the opportunity to be considered for the Range 7 
position. … 
 

17.  The job posting for the Range 7 position, and indeed all job postings since the 

decisions issued by Arbitrator Fisher, contains the following sentence: “Please include 

any relevant factors that you want us to consider when exercising discretion in accepting 

our application under Article 11.02.02 and/or Article 11.02.03.”   The Grievor testified 
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that she knew that she had to persuade the Employer to exercise its discretion to accept 

her application because she was not in the Range 5 position for nine consecutive months. 

The email she sent to Mr. Eaton on June 7 contained the information that she wanted the 

Employer to consider.  She did not provide any further submissions.  It was her view that 

the Employer knew of her personal circumstances.  It was also her view that the 

Employer considered matters not contained in her letter, although she had no evidence to 

support that assertion.  She also believed that the Employer delayed the Range 7 job 

competition so she could not compete for it, but had no proof to offer.  It was simply her 

“belief.”  She felt that the Employer should have run the competitions simultaneously. It 

was her view that the Employer should consider all relevant factors, good or bad, whether 

listed in her email or not. 

 

18. Ms. Wysocki testified that Mr. Eaton shared the Grievor’s June 7th request for 

reconsideration with her, and they reviewed all of the factors listed in the email.  They 

determined that the Employer would not change its position, and Mr. Eaton asked her to 

write the response. She did so on June 9, 2016.  It was her decision.  The June 9 response 

states: 

Stacey, 
 
Your e-mail to Bob Eaton dated June 7, 2016 regarding your application for the 
Regional Office Secretary position (Range 7) in the Orillia Regional Office has 
been forwarded to me for review and consideration. 
 
Having carefully reviewed and considered all of the points raised in your e-mail, I 
must advise you that we will not waive the nine (9) month service requirement in 
your specific case. While I do not address each and every point raised in your e-
mail, I can assure you that all of the points were considered and that our decision 
was not arrived at lightly. 
 
While your past work experience and activities on behalf of the trade union 
movement are commendable, they are balanced against our organizational interest 
in ensuring that staff who voluntarily apply for and are awarded and accept 
positions stay in those positions for at least 9 months. This not only ensures that 
staff have sufficient time to assess the positions and develop the competencies 
related to the position, but also allows us a period of time where we do not need to 
immediately conduct an internal competition. 
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At the time you applied for the Regional Office Secretary (Range 7), you had not 
yet accepted the offer for the Range 5 Secretary position in Orillia. You were 
offered that position on April 28th and accepted it on May 4th. The Competition for 
the Range 7 Regional Office Secretary position closed on May 5th. When you 
voluntarily accepted the Range 5 Secretary position you were aware of the posting 
and closing dates for the Range 7 position. By the time we concluded the internal 
process for the Range 7 position (16.023) on June 6th, you had less than one (1) 
month of service in your current position in the Orillia office. 
 
Again, we have carefully considered all of the submissions in your e-mail.  We 
believe that the consideration and balancing of the relevant factors in this case do 
not require us to exercise our discretion and waive the nine (9) month service 
requirement and we decline to do so. 
 
You are a valued employee and we would encourage your to continue to apply for 
vacancies of interest to you and within your skill set. 

 

19.  Ms. Wysocki testified that she did not consider any factors not contained in the 

Grievor’s June 7th email.  In her view, to do so would have been wrong and potentially 

create unfairness if management knows more about one candidate than another.  She 

stated that OPSEU has a lot of single mothers and no one has suggested that they should 

have a “leg up” in terms of a competition.  The same is true, in her view, if someone has 

been ill. The Employer, she believes, must rely on the reasons submitted by the applicant. 

In this case, Ms. Wysocki did not feel that the Grievor’s email contained any new 

information.  The bulk of it dealt with her qualifications for the position, which were not 

in doubt, and her union activism. She found that the email provided no reason for the 

Employer to deviate from the nine-month requirement.  She considered that the Grievor 

had voluntarily accepted the Range 5 position and was in that job for less than a month 

when she asked to be considered for the Range 7 job.   

 

20.  Ms. Wysocki further testified that had the Grievor been allowed to compete for the 

Range 7 job and won that competition, the Employer would have had to re-run the Range 

5 competition. When asked whether that was a “sought after” position, she stated that it 

“varies.” She would have thought that the original posting would have attracted more 

than two applicants.  She testified that the Employer runs between 40 and 60 job 

competitions a year.  The Grievor acknowledged, on cross-examination, that there are at 
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least 20 competitions ongoing at any time. She agreed that they were time-consuming to 

run, and involve a lot of manpower. She agreed that the Employer’s desire not to conduct 

multiple competitions for the same job was legitimate.  

 

21. In the Grievor’s view, Ms. Wysocki ignored the fact that she was not actually 

working in the Range 5 position, but in the Range 7 job. Consequently, in her view, she 

was not “developing competencies” in the Range 5 position, nor could she be “assessed” 

in that position.  She believed that Ms. Wysocki did not consider that allowing her to stay 

in the Range 7 would be best for the membership in terms of continuity. In terms of a re-

run, OPSEU would either have to do one for the 7 or the 5, so “what did it matter?”  She 

did not assert that Ms. Wysocki had her facts concerning the dates wrong. She agreed that 

she had technically been in the Range 5 job for less than a month.  

 

Reasons for Decision 

22.  The merits of this grievance turn on Articles 11.02.03 and 11.02.04 of the collective 

agreement. For ease of reference those provisions state: 

11.02.03  The Employer need not consider any Support or Service Staff employee 
applying for a permanent position or temporary vacancy until they have completed 
nine (9) consecutive months of service in their current position. 
 
11.02.04  Employer shall exercise its discretion under 11.02.02 or 11.02.03 above 
in an equitable manner.  

 

23.  Key to interpreting Article 11.02.03 is determining what the Grievor’s “current 

position” was at the relevant time.  The Employer takes the position that the Grievor’s 

“current position” when she sought to compete for the Range 7 position was her new 

Range 5 position in the Orillia office.  She had accepted the offered Range 5 position, and 

that became her new “home” position, effective May 9, 2016. The Union takes the 

position that the Grievor’s “current position” was still the PPT position in Peterborough 

because she did not actually work in the Range 5 job but was instead on a temporary 

assignment as a Range 7 secretary in the Orillia office.  
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24.  This is an unusual situation, especially in light of the partial overlap between the two 

job competitions and the fact that the Grievor was immediately placed into a temporary 

assignment. The evidence establishes, however, that the Grievor was offered and 

accepted the Range 5 Secretary position in Orillia, effective May 9, 2016.  As of May 9, 

she was no longer a PPT in Peterborough.  Her “home” position was now the Range 5 

Secretary position, and she was placed on a temporary acting assignment until the Range 

7 competition was completed.  The fact that she was not performing Range 5 duties 

(although she was doing some) does not mean that her “current position” remained the 

PPT position in Peterborough. She was now a full-time Range 5 Secretary receiving fully 

paid benefits and pension contributions, but acting in a temporary Range 7 assignment. 

Consequently, on the evidence presented, I conclude that the Grievor’s “current position” 

was the full-time Range 5 Secretary position in Orillia, not her previous PPT position in 

Peterborough.   

 

25.  The Grievor understood that her acceptance of the Range 5 position might impair her 

ability to compete for the Range 7 position.  She acknowledged that at the hearing. This 

was clear, and should have been clear to the Grievor, because she was the grievor in a 

similar case that went to arbitration before Arbitrator Fisher.  His first Award, dated 

September 28, 2015, also involved an interpretation of Article 11.02.03, although the 

provision at that time contained a 12-month “current position” requirement.  In that case, 

the grievor had been in her PPT position for approximately six months at the time of a 

full-time secretarial posting and the Employer did not consider her application.  In that 

case, Arbitrator Fisher determined that the Employer had improperly limited its discretion 

to two factors – (1) if the applicant would reach the 12-month threshold by the time the 

new job would start, and (2) if the situation involved its duty to accommodate under the 

Ontario Human Rights Code. 

 

26. Arbitrator Fisher reviewed the Employer’s approach under the principles for 

exercising discretion set out in Re OPSEU (Kuyntjes) and Crown in Right of Ontario, 

GSB No. 513/84 (Verity, 1984), quoting a passage from that decision, at p. 16: 



 11 

In cases involving the exercise of managerial discretion, Boards of Arbitration 
generally hesitate to substitute their view for that of the decision-maker, which is a 
recognition of the fact that Boards have less familiarity than does the Employer 
with the exigencies of the work place.  However, Arbitrators must ensure that the 
decisions are made within the confines of certain minimum standards of 
administrative justice. Those administrative law concepts relating to the proper 
exercise of discretion include the following considerations: 
 
(1) The decision must be made in good faith and without discrimination. 

 
(2) It must be a genuine exercise of discretionary power, as opposed to rigid 

policy adherence. 
 

(3) Consideration must be given to the merits of the individual application under 
review. 

 
(4) All relevant facts must be considered and conversely irrelevant consideration 

must be rejected. 
 

Applying those factors, he found that the Employer improperly limited its discretion to 

two reasons and refused to consider other factors.  By doing so, the Employer made no 

attempt to determine if there were any special circumstances present.  He held, at p.5 

“There should be a process of collecting this information before the decision to deny the 

discretion is exercised.”  He ordered the Employer to “reconsider the Grievor’s request to 

exercise their Article 11.02.03 discretion” after the Grievor submitted a “short written 

submission to the Employer as to why she feels that the 12 month rule should not apply 

to her case.”  

 

27.  The grievor did so, and the Employer again decided not to exercise its discretion.  

The matter came back before Arbitrator Fisher, with the Union asserting that the 

Employer did not exercise its discretion in accordance with the prior award. Arbitrator 

Fisher found no violation of either his earlier award or the collective agreement. He 

determined that the Employer’s concern with the difficulty of filling the PPT Secretary 

position in Peterborough was “a valid consideration for the Employer to consider in 

exercising their discretion….”  The Employer was also “allowed to choose between 

doing an easy search as opposed to a more difficult search.”  
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28. Consequently, the issue here is whether the Employer improperly exercised its 

discretion in violation of Article 11.02.04. The Union points out that this provision 

requires the Employer to exercise its discretion in an “equitable” manner.  The same 

language was contained in this provision when reviewed by Arbitrator Fisher.  The Union 

urges me to consider the standard for exercising discretion set forth in Re OPSEU 

(Kuyntjes), supra, which was adopted by Arbitrator Fisher. I agree that standard applies.  

 

29.  The starting premise, as set out in Re OPSEU (Kuyntjes), supra at p. 16, is that 

“Boards of Arbitration generally hesitate to substitute their view for that of the decision-

maker…”  This principle was based on a decision reviewed earlier in that award by then 

Arbitrator Katherine Swinton in Re Young and the Crown in Right of Ontario (Ministry of 

Community and Social Services, GSB No. 220/79, (1979), 24 L.A.C. (2d) 145 (Swinton).  

Arbitrator Verity quotes from that decision, at p. 15: 

An arbitration board, in subsequently assessing what the employer has done in 
reaching its decision, then plays a restricted role. It must decide whether the 
employer has acted reasonably and without discrimination and has turned its mind 
to the merits of the particular request. If satisfied that these criteria have been met, 
the board must deny the grievance, even if it disagrees with the result reached by 
the employer or if it might have reached a decision other than that reached by the 
employer. The board’s concern is the reasonableness of the decision, not its 
‘correctness’ in the board’s view. … 

 

30.  In regard to the four factors set out in Re OPSEU (Kuyntjes), supra, the Union does 

not contend that the decision was not made in good faith or with discrimination. It does 

assert, however, that the Employer did not properly consider the merits of the Grievor’s 

application.  In its view, the Employer did not give adequate consideration to the fact that 

the Grievor was already working in the Range 7 job in Orillia, and that to allow her to 

compete for the position would best serve the membership and provide continuity. It cites 

to Article 1.01 (c) of the collective agreement, which is the “Purpose” article, and states: 

“It is the desire of both parties to this Agreement… (c) to encourage efficiency in the 

operation of the Ontario Public Service Employees’ Union and to provide the best service 

to its members.”  The Union submits that the Employer did not consider that, if the 

Grievor had not accepted the Range 5 position and withdrew from that competition, it 

would have to have done a re-run of that competition anyway. It did not consider her very 
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difficult personal circumstances, and asserts that the Employer should have done so even 

though they were not set out in the Grievor’s June 7th email.  It contends that the 

Employer should have done more to investigate the Grievor’s circumstances and 

improperly relied solely on the reasons set out in her email. The Union also submits that 

not allowing her to compete sends a negative message to the staff  - that you have to walk 

away from one opportunity in order to be considered for another.  

 

31.  The Employer asserts that Ms. Wysocki’s testimony concerning the basis of the 

Employer’s decision not to waive the 9-month requirement went unchallenged, as there 

was no cross-examination of Ms. Wysocki’s evidence. As set out in Ms. Wysocki’s June 

9th email, all points in the Grievor’s email were fully considered by the Employer. It 

submits that the Grievor’s June 7th email provided no new information that was not 

already contained in her original application, and there was no question about her 

qualifications.  The issue was about why the 9-month requirement should be waived.  It 

further submits that the Employer properly considered that if the Grievor was allowed to 

compete for the Range 7 job, and won, the Range 5 job would have to be re-run, whereas 

there would be no need for a re-run otherwise. It submits that it also properly considered 

the timing involved, and the fact that the Grievor had accepted the Range 5 job, knowing 

that she might be precluded from competing for the Range 7 job. In its view, the Grievor 

choose the “bird in hand”, which makes imminent sense, but she did so knowing that she 

might be precluded from competing for the Range 7 job. In addition, at the time, the 

Grievor had been in the Range 5 position for less than a month. 

 

32.  In assessing the Employer’s exercise of its discretion to waive the 9-month 

requirement, it is instructive to look at the reasons for that requirement in the first place.  

It should also be noted that the parties, in collective bargaining, reduced that requirement 

from 12-months to 9 months.  They did not, however, eliminate it.  The Grievor stated in 

her June 7th email that she understood that there was a 9-month rule and the reasons for it, 

but I think they are worth reviewing. Such provisions are not uncommon.  They are 

designed to minimize job-hopping.  Having gone through the job competition process, 

and accepting a job, there is an expectation that the successful applicant will stay in that 



 14 

job for a period of time before seeking another position.  It creates some period of 

certainty for the employer. It eliminates the need for re-running the same competition.  

 

33. In my view, based on the evidence presented, I am not persuaded that the Employer 

unreasonably exercised its discretion not to waive the 9-month requirement.  Although 

the Grievor was temporarily acting in the Range 7 position, she had just accepted the 

Range 5 job.  There is no evidence that the Employer improperly delayed the Range 7 

competition – it was posted 10 days after Ms. Baker had accepted the Windsor position.  

It may be that Ms. Baker was confident (or even told) that she would win that 

competition and advised the Grievor that her job would soon become vacant, but there 

was no “vacancy” until Ms. Baker was offered and accepted the Windsor position. She 

was offered the position on April 8 and she accepted it on April 11, 2016. The Range 7 

position was posted on April 21. The Range 5 position was posted on March 21, 2016.  In 

these circumstances, it was not possible to run them simultaneously, and there was no 

delay in posting for the Range 7 job. 

 

34.  The Grievor had a choice to make once she was offered the Range 5 job, knowing 

that the Range 7 competition was occurring.  For very logical reasons, she accepted the 

Range 5 job.  As she testified, she could not have turned it down, given that there was 

“no guarantee” she would obtain the Range 7 job.  That choice, though, had 

consequences under Article 11.02.03 – consequences that the Grievor clearly understood. 

It meant that she did not have “nine (9) consecutive months of service in [her] current 

position” and the Employer “need not consider” her application. It meant, having 

accepted that job, that the Employer would have to re-run the Range 5 competition if she 

was the successful candidate. As Arbitrator Fisher found in his second award, this is a 

valid consideration for the Employer to consider in exercising its discretion, and “the 

Employer is allowed to choose between doing an easy search as opposed to a more 

difficult search.”  The Union’s arguments appear to dismiss this factor yet it goes to a 

very important basis for the 9-month requirement.  At the time, the Grievor was less than 

a month into the 9-month period.  Accepting the Union’s position in this case would 

essentially negate this contractual provision, and set a difficult precedent for the future. It 
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may be, as the Union asserts, that the “message” this sends is that you have to walk away 

from one opportunity to be considered for another – but that is the intended impact of 

Article 11.02.03.  

 

35.  The uncontested evidence of Ms. Wysocki was that she considered all of the points 

set out in the Grievor’s email. She turned her mind to the merits of her application, and 

there is no evidence that it was not a genuine exercise of discretion.  There is no 

evidence, as there was in the original Fisher award, that the Employer relied on a “rigid 

policy” of considering only two factors.  Unlike the earlier situation, there was 

consideration of all of the reasons expressed by the Grievor; - there was “a process of 

collecting this information before the decision to deny the discretion is exercised.” There 

is no evidence that the Employer failed to give genuine consideration to the merits of her 

individual application. 

 

36. In this regard, I cannot agree that the Employer should have considered factors not 

contained in the Grievor’s June 7th request for reconsideration, or that it had an obligation 

to further investigate potential bases to exercise its discretion in her favour.  The Grievor 

had the opportunity, in that email, to set out all of the reasons that she felt deserved 

consideration by the Employer.  This was identical to the opportunity she had after 

Arbitrator Fisher’s first award – she was to “make [a] short written submission to the 

Employer as to why she feels that the 12 month rule should not apply in her case.”   To 

consider additional factors that the Grievor did not set out is problematic.  It could lead to 

unfairness and claims of favoritism (or ill will), and would impede arbitral review.  In my 

view, the requirement to consider “all relevant facts” does not mean that everything 

known about a grievor and his or her personal situation must be considered.  

 

Conclusion 

37.  For all of the above reasons, I am not persuaded that the Employer improperly 

interpreted Article 11.02.03, or improperly exercised its discretion under Article 

11.02.04.  I can fully appreciate the Grievor’s frustration at the timing of the two 

competitions.  The difference of a few weeks created a dilemma for her, and by choosing 
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the sure thing of the Range 5, she lost out on the ability to compete for the Range 7.  That 

is the impact of Article 11.02.03, and this was the second time she was impacted by it. 

For all the reasons set out above, however, I cannot conclude that the Employer 

improperly exercised its discretion not to waive the 9-month requirement under the facts 

of this case. The grievance is dismissed. 

 

Issued this 26th day of July, 2017. 

 

/s/  Randi H. Abramsky 

_______________________________ 
Randi H. Abramsky, Arbitrator 
 

 

 

 

 

 
 


