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ONTARIO LABOUR RELATIONS BOARD 
 

 

OLRB Case No:  1370-16-U 
 

Ontario Public Service Staff Union, Applicant v Ontario Public 
Service Employees Union, Responding Party 

 
 

BEFORE:  Brian McLean, Alternate Chair 
 

 
APPEARANCES:  Cynthia Watson and Jim Gilbert for the applicant; 

Mark Mendell, Stephen Giles and Ilana Goodman for the responding 
party  

 

 
DECISION OF THE BOARD:  November 16, 2016 

 
 

1. This is an application under section 96 of the Labour Relations 
Act, 1995, S.O. 1995, c.1, as amended (the “Act”), which alleges the 

responding party violated s. 17, 70, 72, 76, and 87 of the Act. The 
matter was set down for hearing on November 7, 2016, at which time 

the Board dealt with certain preliminary issues, the parties made 
opening statements and then came to agreement about how the 

matter would proceed going forward. This decision describes the 
determinations made and sets out the parties’ agreements regarding 

procedure made with the assistance of a labour relations officer and 
repeated back to the Board. 
 

2. The applicant is a trade union which represents the staff of the 

responding party. The applicant and the employer have a longstanding 
collective bargaining relationship. This application concerns events 

which occurred around the time the parties were negotiating a renewal 

collective agreement. In brief, the applicant alleges the employer 
engaged in a course of intimidation of employees, interfering in the 

union’s bargaining rights, terminations and suspensions of employees 
designed to punish the employees for not ratifying an agreement 

which had been reached at the bargaining table and the union for 
exercising rights under the Act. 
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3. In this regard, during an approximately two month period 
during which the parties were engaged in bargaining (where an initial 

agreement was rejected in a ratification vote by the membership but 
later a collective agreement was agreed to), four employees were 

discharged, five employees of the I.T. department were suspended 
indefinitely, and other employees were called into meetings with 

management and it is alleged were threatened. In addition, there are 
allegations that the applicant’s officials were excluded from the 

employer’s office, among other things.  
 

4. At the outset of the hearing before me, the responding party 
confirmed its written notice that it was bringing a motion that the 

Board ought to defer the various allegations raised in this case to the 
grievance and arbitration procedures under the collective agreement. 

In support of this motion, the employer filed written submissions prior 
to the hearing which briefly detailed the facts under which the staff 

union had filed grievances about many (though not all) of the incidents 

which it relies on in connection with this application. Those grievances 
were at various stages of the grievance procedure, including being 

heard by grievance arbitrators. By my count, there are at least six 
arbitration proceedings ongoing or about to be started. 
 

5. The Board’s practice regarding whether it will defer an unfair 

labour practice complaint to the grievance and arbitration procedure 
(and retain jurisdiction if the grievance process does not adequately 

deal with the Act’s protections) is well established. The leading case is 
Valdi [1980] OLRB Rep. August 1254 where the Board noted there 

were frequently good reasons to defer to arbitration including the 
avoidance of duplicate proceedings, the possibility of inconsistent 

results, and a desire for the parties to work things out under their own 
collective agreement. The Board in Valdi also noted there were 

exceptions to the practice of deferring, including where there was a 
complete repudiation of the collective agreement, where arbitration is 

“unlikely to adequately resolve the unfair labour practice as part of the 
dispute or where key provisions of the statute require elaboration”. 

Since Valdi, the Board has almost always deferred to the grievance 

and arbitration process. 
 

6. The employer’s November 3, 2016 submissions rely on Valdi’s 

principles. Those submissions also highlight that the parties’ collective 

agreement contains provisions which prohibit discrimination for union 
activity and general harassment. 
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7. In principle, I agree with Valdi and the Board has properly 
frequently applied that decision in deciding to defer. However, on 

review of the pleadings, and the submissions filed by the employer, it 
was clear that the facts in this application were very different from the 

facts before the Board in those cases where it decided to defer. The 
vast majority of the Board’s deferral cases involve one or two alleged 

violations of the Act and/or the applicable collective agreement which 
would be heard by a single arbitrator. On the other hand, what is 

alleged here is that the employer engaged in a broad and concerted 
effort of illegal activity, involving numerous aspects, in order to 

undermine the staff union and punish members for exercising their 
rights under the Act. These allegations are to be heard separately by 

several different arbitrators.  
 

8. In these circumstances, I believed it would not be a good use 
of time to hear oral argument on the points of the Valdi decision with 

which I agree in any event. There is no doubt, as the employer 

asserts, that it is a good idea to avoid duplication of proceedings and 
the possibility of inconsistent results. It is also generally a good idea to 

encourage collective bargaining by allowing the parties to use their 
grievance and arbitration procedure to resolve their issues. However, 

what concerned me was how the Act’s protection could be properly 
invoked in the circumstances of this case. 
 

9. Rather than hear the employer’s full argument, I directed it to 

make submissions about the issue that concerned me, which is the 
fact that, in contrast to the Board’s other cases, the applicant made 

allegations of widespread misconduct. I explained to the employer my 
concern was that if these allegations were to be heard by numerous 

different arbitrators, as was suggested, there would be no practical 
way for the union to rely on the volume and pattern of alleged 

misconduct as evidence of a general scheme. The employer made oral 
submissions in response to my concern, did not dispute that any of the 

Board’s prior deferral cases involved anything close to the scope of 
alleged misconduct in this application, but relied on the facts and 

policy considerations as described above. 
 

10. I ruled orally that I would not defer the matter to arbitration 
as the employer requested. I noted that the decision to defer is an 

exercise of the Board’s procedural discretion. It is a decision that 

should be made on the basis of labour relations considerations. Here it 
is alleged the employer engaged in anti-union behavior affecting many 

employees including members of the staff union’s executive. Given the 
fact that there was no practical way for each of the individual 
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arbitrators to determine whether the employer engaged in a 
widespread scheme of anti-union behavior (and even if they did there 

would be the same duplication of hearings and the same risk of 
inconsistent results), and given the broad scope of alleged misconduct, 

which falls squarely within the Board’s jurisdiction, this was not an 
appropriate case to defer. The applicant has filed a proper application 

within the Board’s jurisdiction which, given the nature of the 
allegations, the Board ought to hear and determine in these 

circumstances. These allegations are not primarily contractual but 
involve critical statutory rights. In my view, while not a total 

repudiation of the collective agreement, the allegations against the 
employer are akin to that. The allegations, if true, suggest the 

employer engaged in a process designed to damage or destroy the 

union and instill fear in employees for supporting it. 
 

11. Following that ruling, the parties made brief opening 

statements and then made arguments about certain other preliminary 

matters following which: 
 

i) I dismissed the application in so far as it 
alleged a violation of s. 17 of the Act since there 

was no prima facie case of a violation of that 
section made out given that the parties’ reached a 

collective agreement; 
 

ii) I dismissed the application as it alleged a 
violation of s. 87 of the Act except for the 

allegations vis a vis Nelson Laguna. 
 

iii) I permitted the applicant to continue to allege 
that the email sent to employees dated August 22, 

2016 violated the Act.  

 
iv) The parties agreed that as a result of a 

settlement of a grievance, paragraphs 52 and 53 
of the application are struck. 

 

 

12. After concluding the preliminary matters, I referred the parties 

to the assistance of a labour relations officer for the purpose of 

obtaining the parties’ agreement on the way to proceed with what will 
undoubtedly be a very lengthy hearing. In this regard, the parties 

agreed:  
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i) To adjourn the hearing for the day; 
 

ii) To exchange production by November 25, 
2016; 

 
iii) To hear this matter on the following dates: 

December 21, 2016, January 6, 2017, February 6, 
7, 9, 16, 22 and 28, 2017, and March 7 and 10, 

2017. 
 

iv) That the employer would call its evidence first, 
without changing the onus of any aspect of the 

case. 
 

13. In addition, January 30, 2017 will also be used as a hearing 
date if employer counsel becomes free of a conflict on that day.  

 

14. I am seized. 
 

 
 

 
 

 
“Brian McLean” 

for the Board 



APPENDIX A

Watson Labour Lawyers
3 Manitoba Street
Suite 4
Bracebridge ON  P1L 1S4
Attention: Cynthia D. Watson
Tel: 1877-646-5595
Fax: 705-646-5586

Ontario Public Service Staff Union
100 Lesmill Road
North York ON  M3B 3P8
Attention: Jim Gilbert
Chief Steward
Tel: 807-626-0492
Email: jgilbert@opseu.org

Baker & Mckenzie Llp
181 Bay Street
Brookfield Place, Suite 2100
Toronto ON  M5J 2T3
Attention: Mark Mendl
Tel: 416-865-6948
Cell: 416-300-2868
Fax: 416-863-6275
Email: sherry.zanchetta@bakermckenzie.com; mark.mendl@bakermckenzie.com

Ontario Public Service Employees Union ("OPSEU")
100 Lesmill Road
North York ON  M3B 3P8
Attention: Ilana Goodman
Acting Supervisor, Employee Relations
Tel: 416-443-8888 Ext 8335
Email: igoodman@opseu.org
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