
	
	
	

In	the	Matter	of	an	Arbitration	
	
Between		
	
	

Ontario	Public	Service	Employees	Union	
(the	Employer)	

	
	

And	
	
	

Ontario	Public	Service	Staff	Union	
(the	Union)	

	
Grievance	of		S.	Tomblin	

(#2014-21)	
	
	
	
Arbitrator:			Barry	B.	Fisher	
	
Counsel	for	the	Employer:			Mark	Mendl	
	
Counsel	for	the	Union:			Cindy	Watson		
	
	
Hearings	held	on	February	11,	June	23	,	July	10	and	July	23,	2015	
	
	
	

AWARD	
	
	
	
	
	
	
	
	
	
	



	 2	

This	is	a	job	competition	grievance.		
	
The	Grievors’	case	consists	of	two	allegations:	
	

1) The	Employer	failed	to	exercise	their	discretion	properly	in	that	they	did	not	
consider	 the	 Grievor	 for	 the	 position	 in	 question	 because	 she	 had	 not	
completed	12	months	in	her	current	position.	
	

2) The	Employers’	decision	to	not	award	her	the	job	was	motivated	by	bad	faith,	
as	evidenced	by	events	which	both	pre	and	post	dated	the	competition.	

	
I	will	deal	with	each	issue	separately.	
	

1) Failure	to		Exercise	Discretion	Properly	
	
The	 Grievor	 was	 in	 her	 home	 position	 approximately	 6	 months	 at	 the	 time	 the	
posting	 went	 up.	 By	 the	 time	 the	 position	 was	 filled,	 she	 had	 been	 in	 her	 home	
position	for	10	months.	
	
This	 refusal	 to	 consider	 the	 Grievor	 for	 the	 position	 is	 based	 on	 the	 following	
articles	in	the	Collective	Agreement.	
	
11.02.03	 The	 Employer	 need	 not	 consider	 any	 Support	 of	 Service	 Staff	 employee	
applying	for	a	permanent	position	until	they	have	completed	twelve	(12)	consecutive	
months	of	service	in	their	current	position.	
	
11.02.03	Employer	shall	exercise	it	discretion	under	…	11.02.03	above	in	an	equitable	
manner.	
	
The	Grievor’s	home	position	was	part	time.	The	posted	position	was	full	time.	At	the	
time	of	the	posting	she	had	been	doing	the	posted	position	as	part	of	her	work	week	
for	about	a	month.		
	
Two	internal	candidates	(including	the	Grievor)	applied	for	the	job	but	one	dropped	
out,	leaving	the	Grievor	as	the	only	internal	candidate.	
	
The	 Employer	 did	 not	 consider	 the	 Grievors’	 application	 as	 she	 did	 not	 have	 12	
months	 continuous	 service	 in	 her	 current	 position.	 The	 job	 was	 awarded	 to	 an	
outside	candidate,	who	currently	holds	that	position.	I	should	note	at	this	time	that	
the	incumbent	was	given	proper	notice	of	these	proceedings	but	did	not	attend	the	
arbitration.	
	
The	Employer’	s	testimony	said	that	the	purpose	behind	the	12	month	rule	was	for	
continuity	 and	 consistency.	 It	 is	 not	 a	 good	 practice	 to	 have	 employees	 “jumping	
around”	from	job	to	job.	It	also	allows	individuals	to	prove	that	they	can	perform	in	
their	current	job	before	being	considered	for	another	job.	Moreover	it	is	expensive	
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and	 time	 consuming	 to	 run	 a	 competition,	 especially	 when	 the	 result	 of	 one	
competition	leads	to	another	competition	in	order	to	fill	the	position	of	the	person	
who	was	awarded	the	job	(backfilling).		
	
I	would	note	at	this	time	that	these	concerns	are	all	valid	and	reasonable.	
	
The	Employer	testified	that	there	were	only	two	reasons	why	the	employer	would	
exercise	 their	discretion	under	11.02.03	and	 that	neither	of	 these	were	present	 in	
the	current	case:	
	

1) If	 the	 applicant	would	 reach	12	months	 continuous	 service	 by	 the	 time	
the	new	job	would	start.	
	

2) If	 it	was	by	way	of	an	accommodation	under	 the	Ontario	Human	Rights	
Code.	

	
The	Unions’	position	is	that	the	fact	that	the	Grievor	was	the	only	internal	candidate	
is	also	a	factor	that	should	have	been	considered	in	the	exercise	of	the	discretion.		
	
This	is	because	of	the	extreme	importance	of	seniority	as	expressed	in	the	Collective	
Agreement.	 The	 Collective	 Agreement	 contains	 many	 clauses	 that	 emphasize	 this	
factor:	
	
Article	1	–PURPOSE	
	
1.01 It	is	the	desire	of	both	parties	to	this	Agreement	:	

	
d)	 to	promote	 the	morale,	well	being	and	 security	of	all	 the	employees	 in	 the	
bargaining	unit	of	the	Union.	

	
Article	3	–	MANAGEMENT	RIGHTS	
	
3.03	 In	 making	 changes	 due	 to	 transfers	 or	 re-allocating	 serving	 districts	 or	
assignments	,	seniority	will	be	the	governing	factor	providing	qualifications	and	ability	
are	equal.	
	
11.02	METHOD	OF	FILLING	POSITIONS	/	VACANCIES	
	
11.02.01		a)	Those	permanent	employees	with	more	than	two	(2)	years	of	service	in	the	
bargaining	unit	 shall	 receive	 first	consideration,	before	anyone	else	 inside	or	outside	
the	bargaining	unit	is	considered	for	all	posted	positions/	vacancies.	
	
	 b)	 It	 is	 understood	 that	 permanent	 full-time	 and	 permanent	 part-time	 staff	
shall	not	be	prescreened	at	the	staff-only	level	of	the	competition	process.	
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	 c)	 Where	 all	 factors	 are	 relatively	 equal,	 appointment	 shall	 be	 made	 of	 the	
applicant	with	the	greatest	seniority.	
	
The	argument	is	that	as	between	two	competing	members	of	the	bargaining	unit,	it	
is	 proper	 to	 apply	 the	 12	 month	 rule	 unless	 other	 special	 circumstances	 would	
warrant	an	exception,	but	where	there	is	only	one	internal	candidate,	the	discretion	
to	 allow	 an	 exception	 to	 the	 12	month	 rule	 should	 be	 exercised	 in	 favour	 of	 the	
bargaining	unit	member	because	of	the	overriding	importance	of	seniority	and	the	
recognition	 that	members	 currently	 in	 the	bargaining	unit	 should	have	priority	 in	
relation	to	outsiders.		
	
The	 case	 law	 on	 the	 exercise	 of	 discretion	 is	 not	 in	 dispute.	 It	 is	 laid	 out	 by	 Vice	
Chair	Verity	in	a	1984	GSB	case	called	OPSEU	(Kuyntjes)	v	Crown	in	Right	of	Ontario	
(513/84)	where	at	page	16	he	says	the	following:	
	
In	 cases	 involving	 the	 exercise	 of	 managerial	 discretion,	 Boards	 of	 Arbitration	
generally	 hesitate	 to	 substitute	 their	 view	 for	 that	 of	 the	 decision-maker,	which	 is	 a	
recognition	of	the	fact	that	Boards	have	less	familiarity	than	does	the	Employer	with	
the	exigencies	of	the	work	place.	However,	Arbitrators	must	ensure	that	the	decisions	
are	made	within	the	confines	of	certain	minimum	standards	of	administrative	justice.	
Those	administrative	law	concepts	relating	to	the	proper	exercise	of	discretion	include	
the	following	considerations:			
	

1) The	decision	must	be	made	in	good	faith	and	without	discrimination.	
	

2) It	must	be	a	genuine	exercise	of	discretionary	power,	as	opposed	to	rigid	
policy	adherence.	

	
3) Consideration	must	be	given	to	the	merits	of	the	individual	application	

under	review.	
	

4) All	 relevant	 facts	 must	 be	 considered	 and	 conversely	 irrelevant	
consideration	must	be	rejected.	

	
Applying	those	criteria	to	this	case,	I	find	the	following:	
	

1) Re	Good	Faith:	There	was	no	evidence	led	that	pointed	in	any	way	as	to	any	
bad	 faith	 in	 Employer’s	 initial	 decision	 to	 exclude	 the	 Grievor	 from	
consideration.	I	will	deal	later	on	with	the	allegations	of	bad	faith	that	arose	
after	the	initial	decision	was	made.	
	

2) Re	Rigid	Policy:	I	find	that	the	Employer	had	predetermined	that	there	were	
only	 two	 reasons	 for	 exercising	 their	 discretion	 and	 as	 such	 improperly	
limited	their	exercise	of	discretion	by	refusing	to	consider	other	factors.	
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3) Re	Individual	Merits:	No	attempt	was	made	by	the	Employer	to	determine	if	
there	 were	 any	 special	 circumstances	 before	 they	 refused	 the	 Grievors’	
application.	There	should	be	a	process	of	 collecting	 this	 information	before	
the	decision	to	deny	the	discretion	is	exercised.	

	
4) Relevant	 Facts:	 I	 find	 that	 the	 fact	 that	 the	 Grievor	 was	 the	 only	 internal	

candidate	was	a	relevant	consideration	that	should	have	been	considered	by	
the	Employer	before	 the	decision	 to	 exclude	her	 from	 the	 competition	was	
made.		

	
In	 saying	 this,	 I	 accept	 the	 Union’s	 contention	 that	 in	 this	 Collective	 Agreement	
seniority	 and	 the	 status	 of	 being	 a	 current	 member	 of	 the	 bargaining	 unit	 (as	
opposed	 to	 being	 an	 outsider)	 is	 given	 a	 high	 importance	 and	 thus	 should	 be	
reflected	 in	 the	 exercising	 of	 the	discretion.	One	must	 remember	 that	 the	Grievor	
was	excluded	at	 the	 first	stage	of	 the	process,	 that	 is	she	was	not	even	considered		
for	the	position.	All	issues	of	skill,	ability,	competence	etc.	would	be	considered	after	
this	initial	stage,	so	that	exercising	the	discretion	to	consider	the	applicant	does	not	
lead	to	the	foregone	conclusion	that	the	applicant	would	be	awarded	the	position.	
	
In	 summary,	 I	 find	 that	 the	 decision	 not	 to	 allow	 the	 Grievor	 to	 compete	 in	 this	
instance	was	procedurally	flawed	and	therefore	must	be	remedied.		
	
In	respect	 to	 the	evidence	that	was	 led	regarding	events	occurring	after	 the	 initial	
decision	was	made	not	to	consider	the	Grievors’	application,	I	do	not	find	that	it	 is	
necessary	 to	 set	 out	 the	 evidence	 as	 the	 remedy	 that	 I	 set	 out	 below	 solves	 the	
problem	of	the	Employers’	failure	to	properly	exercise	their	discretion.	Moreover	all	
the	alleged	acts	of	bad	 faith	occurred	after	 the	exercise	of	 the	discretion	that	gave	
rise	to	the	grievance.	In	any	event	I	do	not	find	that	any	of	the	events	that	the	Union	
relied	upon	in	their	bad	faith	claim	could	result	in	a	finding	of	bad	faith	and	that	it	
therefore	 would	 serve	 no	 valid	 labour	 relations	 purpose	 to	 set	 out	 the	 various	
accusations	and	the	responses.	
	
In	crafting	a	remedy,	it	is	important	that	I	do	not	simply	substitute	my	decision	for	
that	of	Managements’.	I	have	found	that	the	process	utilized	by	the	Employer	to	be	
flawed,	 but	 I	 am	confidant	 that	 this	 can	be	 remedied	by	developing	 a	process	not	
only	to	remedy	this	particular	problem,	but	also	potential	future	problems.	
	
I	therefore	make	the	following	order:	
	

1. The	Employer	is	to	reconsider	the	Grievor’s	request	to	exercise	their	Article	
11.02.03	discretion.	
	

2. The	decision	maker(s)	on	this	reconsideration	is	not	to	be	those	people	who	
made	the	initial	decision.	
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3. The	 Grievor	 shall	 be	 permitted	 to	 make	 short	 written	 submissions	 to	 the	
Employer	as	to	why	she	feels	that	the	12	month	rule	should	not	apply	in	her	
case.	She	is	to	do	this	within	15	days	of	the	date	of	this	award.	
	

4. The	decision	maker(s)	is	to	consider	the	submissions	of	the	Grievor,	if	any,	as	
well	as	fact	that	the	Grievor	is	the	only	internal	candidate	to	the	competition.	

	
5. The	 decision	 maker(s)	 will	 give	 written	 reasons	 of	 their	 decision	 if	 they	

decide	not	 to	exercise	their	discretion	 in	the	Grievor’s	 favour.	This	decision	
will	 be	 made	 within	 the	 later	 of	 30	 days	 from	 the	 date	 of	 the	 Grievors’	
submissions	 referred	 to	 in	paragraph	4	above	or	 	30	days	 from	the	date	of	
this	 award,	 if	 they	 decide	 not	 to	 exercise	 their	 discretion	 in	 the	 Grievor’s	
favour.	

	
6. If	the	Employer	decides	to	allow	the	Grievor	to	compete	for	the	job,	they	shall	

then	make	a	decision	on	 the	merits	of	whether	 she	 should	be	awarded	 the	
job,	in	accordance	with	the	criteria	in	the	Collective	Agreement.	

	
7. If	the	Grievor	is	awarded	the	position	as	a	result	of	this	reconsideration,	she	

shall	 be	 entitled	 to	 full	 back	 pay	 and	 seniority	 as	 of	 the	 date	 which	 the	
incumbent	commenced	the	position	(March	17,	2014).	

	
8. I	 retain	 jurisdiction	over	 any	matter	 arising	 from	 the	 interpretation	and	or	

application	of	this	award,	including	reviewing	the	reason	for	any	denial	of	the	
exemption,	 the	decision	as	 to	whether	 she	 is	 awarded	 the	position	and	 the	
issue	of	back	pay,	if	relevant.	

	
Dated	at	Bala	this	28th	day	of	September,	2015	
	
	
	
	
	
	
_______________________________________________________	
	
																														Barry	B.	Fisher			
	
	


