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1. There are seven individual grievances and two Union grievances before me, all 

of them related to challenges to three directives issued by the Employer that imposed 

conditions for Union staff attendance at an upcoming annual OPSEU convention that 

was held in early May 2015.   The instant Award deals with the Union’s request for 

interim relief, for a direction that the Employer proceed first with its evidence, and 

should the request for interim relief be denied, for case management that will ensure 

that a decision on the merits issues prior to the upcoming annual convention scheduled 

to take place in mid-April 2016.   

2.  Although certain facts asserted by each party are disputed, and have not been 

the subject of evidence, whether viva voce or documentary, the facts that follow do not 

appear to be in dispute.        

3. The Employer, OPSEU, had scheduled its annual convention for May 7, 2015 to 

May 9, 2015 (“2015 Convention”), at the Metro Toronto Convention Centre.   As had 

been done in prior years, a number of OPSEU staff, represented by the Union, Ontario 

Public Service Staff Union (“OPSSU”), were to be or had already been assigned to 

work at the event.    The Employer was considering whether to require staff who would 
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be working at the event to wear an article of clothing that would identify them as 

OPSEU staff employees.   It does not appear to be disputed (but is not specifically 

agreed) that the issue of mandatory clothing for staff working at the 2015 Convention 

was discussed between Employer and Union representatives at a meeting of the 

Employee Relations Committee (“ERC”) in March 2015, although it is disputed 

whether the parties reached an agreement then or later on the suitability of employees 

wearing identifying vests.  The Employer maintains that the Union ultimately agreed 

that requiring employees to wear a vest identifying them as OPSEU staff was 

acceptable, while the Union asserts that no such agreement or understanding was ever 

reached.   The Employer apparently also had concerns about employees attending the 

Convention who were neither assigned to work there nor given permission to attend and 

about employees attending at the “Hospitality Suites” of members.    

4. On or about April 21, 22, and 23, 2015, the Employer issued three directives to 

OPSSU members: a directive that employees working the 2015 Convention wear a 

specific blue vest over their civilian clothing that identified them as OPSEU employees, 

a directive that only employees assigned to work at the 2015 Convention, or those who 

obtained permission from their Administrator, attend at the Convention, and a directive 

that employees attending the 2015 Convention not attend at members’ “Hospitality 

Suites”.     None of the three directives were agreed to by the Union. 

5. On April 23, 2015 seven individual grievances were filed, all objecting to the 
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directive concerning mandatory attire.    On May 1, 2015, the Union filed a grievance 

asserting breaches of the Collective Agreement and the Labour Relations Act (the 

“Act”) insofar as the Employer had improperly fettered its members’ rights, upon “pain 

of discipline”, through the email directions issued on April 21, 22, and 23, 2015.     On 

May 7, 2015, the Union filed a further grievance, challenging the dress requirement and 

asserting that it would subject its members to belittling and unwelcome comments, and 

that the Employer failed to cooperate with the Union to ensure that the workplace was 

free from such harassment.     

6. No request for interim relief was brought prior to the 2015 Convention.  The 

2015 Convention took place as scheduled, from May 7, 2015 to May 9, 2015.   It 

appears that staff assigned to work the 2015 Convention did so, but it is not clear from 

the material before me (and unnecessary to determine) whether OPSSU members 

complied with the three directives.  

7. The Union asserts that OPSEU has held several large votes since the 2015 

Convention, including the June 2015 Broader Public Service vote and December 2015 

Ontario Public Service vote, and that staff were not directed to wear vests at these 

events nor prohibited from attendance at these events or at any related Hospitality Suites 

if not working on the votes.   It maintains that the upcoming 2016 annual convention 

(“2016 Convention”), apparently scheduled to begin on April 14, 2016, will be the first 

event since the 2015 Convention for which the Employer “is directing staff to wear the 
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blue vests in addition to their ID badges”.    

8. None of the grievances were referred to arbitration until early October 2015.   

The Union then applied to the Minister to refer the two Union grievances to arbitration 

pursuant to Section 48 of the Act, and the Employer then asked that the seven individual 

grievances also be so referred.    I was ultimately appointed as arbitrator under Section 

48 to hear all nine grievances.   

9. When setting hearing dates for these matters, the parties were unable to agree on 

dates within what I considered to be a reasonable time frame, and I accordingly set the 

first day of hearing for Saturday, February 20, 2016.     The Employer’s request to 

adjourn the hearing was denied during a telephone conference hearing on February 2, 

2016.  

10. The Union filed the instant request for interim relief on February 19, 2016, the 

day before that first day of hearing.   At the hearing, the parties engaged in settlement 

discussions, with the result that the application for interim relief was not addressed that 

day.   On agreement, the matters subject of the instant Award were argued on Sunday, 

March 20, 2016, through a telephone conference hearing.    The Union asserts in its 

particulars in support of the request that it was only clear at the February 20, 2016 

hearing that the Employer “would be issuing the same directives for the 2016 

Convention and that there was no hope of resolving the grievances prior to the 2016 

Convention taking place.”    
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11. As of March 20, 2016, no directives have been issued by the Employer 

concerning the 2016 Convention.   The Employer does, however, take the position that 

it was entitled to have issued the three directives concerning the 2015 Convention, and 

that it intends to issue directives concerning the 2016 Convention.     

12. The interim relief requested by the Union is for an Order that staff assigned to 

work the 2016 Convention be allowed to wear their red OPSSU shirts rather than the 

vests the Employer demands they wear, for an Order that OPSSU members not assigned 

to the 2016 Convention have the same access to the Convention Hall and area hotels as 

members of the general public and other friends and family of Convention attendees, 

and for an Order that members assigned to the 2016 Convention have the same access to 

social events, including Hospitality Suites, as is given to friends and family of 

Convention attendees.   The Union submits that it has raised an arguable case, that its 

members will suffer irreparable harm if interim relief is not granted or a decision on the 

merits not reached prior to the 2016 Convention, and that the balance of convenience 

favours the granting of the requested relief.  

13. Interim relief is an extraordinary remedy that may be warranted and appropriate 

in a variety of circumstances, but generally speaking, a party seeking interim relief will 

be expected to move promptly to request such relief and will have to demonstrate a need 

for expeditious intervention on an interim basis.   Thus, where expeditious filing of the 

grievance(s) and referral to arbitration might well have resulted in a decision on the 
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merits prior to when interim relief is first requested, or where a request for interim relief 

was not raised in timely fashion, an applicant may have substantial hurdles in obtaining 

relief on an interim basis.                 

14. Here, grievances were filed shortly before the 2015 Convention, yet no request 

to refer the grievances to arbitration was made until approximately 6 months later, and 

even then no request for interim relief was made until a further four months passed.  

OPSSU argues that there was no reason for it to have applied for such relief earlier, 

since the Employer did not require staff to wear vests or not attend at the votes held in 

June and December 2015, and that it only learned at the first day of hearing on 

February 20, 2016 that the Employer intended to issue the same directives for the 2016 

Convention.   Nevertheless, it remains true that the Union was still challenging the 

three directives issued in April 2015 concerning the 2015 Convention, it did not move 

expeditiously to refer the grievances challenging the directives to arbitration, and the 

Employer continued to take the position that the three directives were proper.   It is 

worth noting, as well, that the June and December events were votes and not annual 

conventions.   In these circumstances, I am not satisfied that the failure to issue similar 

directives for the June and December votes (and the absence of any agreement, 

undertaking, or statement from the Employer that similar directives would not issue for 

the next annual Convention) would have indicated that the directives subject of the 

grievances were no longer in issue.   The events in issue occurred some considerable 

time ago and there was ample opportunity to have the merits adjudicated much earlier, 
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or for the request for interim relief to have been made much earlier.    Accordingly, on 

delay or timeliness grounds, I am not disposed to grant relief on an interim basis 

(assuming I would otherwise have jurisdiction to do so); see, for example, 

International Union, United Automobile, Aerospace &Agricultural Implement Workers 

of America - U.A.W. v. Morrison Meat Packers Ltd. [1993] OLRB Rep. April 358.   

15. Further, the directives being challenged through the grievances relate only to the 

2015 Convention, while the interim relief sought relates only to the 2016 Convention.   

Although the Employer may decide to issue directives concerning the upcoming 2016 

Convention, and it appears that it intends to do so, no such directives have yet been 

issued.   Whether any directives that might issue will be identical to, similar to, or 

materially different from the three directives in issue in the grievances is unknown.    

The fact remains that the request made is for interim relief related to a Convention that 

is not the subject of the three directives in issue or of the grievances.   I have no 

jurisdiction to issue interim relief that does not relate to any of the grievances before 

me. The application must fail on this ground as well; see, for example, OPSEU and 

OPSSU (Job Posting Grievance) [2013] O.L.A.A No. 322 (Dissanayake).   

16. In its submissions, the Union expressed concern that directives concerning the 

2016 Convention may issue so shortly before the 2016 Convention that it will have no  

practical opportunity to seek interim relief prior to that Convention, and that its 

members will accordingly suffer irreparable harm at that Convention.   It asserts, 
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therefore, that unless interim relief is granted now with respect to the 2016 Convention, 

the Union may effectively be deprived of any opportunity to seek interim relief.    The 

Union’s concern in this respect does not, however, provide me with jurisdiction to issue 

interim relief with respect to a Convention that was neither subject of the directives in 

question or of the matters grieved.   When or if directives issue for the 2016 

Convention, the Union and/or its members can determine whether to file grievances and 

refer them to arbitration, and whether to seek interim relief. 

17. For the above reasons, the request for interim relief is denied.   

18. The Union also asks that the Employer be directed to proceed first with its 

evidence.    

19. When an employer issues policy directives unilaterally, without Union consent 

or express collective agreement authorization, the employer must establish that the 

directives meet certain standards, including whether they are reasonable: see, for 

example, Re Lumber & Sawmill Workers’ Union, Local 2537 and KVP Co. (1965) 16 

L.A.C. 73 (Robinson).   It remains the Union’s onus to establish that the policy or 

directive is inappropriate or improper in some respect.    

20. Although particulars filed by the Employer explain at least part of the rationale 

for issuance of the three directives, it is not clear whether there were additional reasons 

for some of the directives.   For example, while the particulars set out the asserted legal 

basis for the directive barring attendance at Hospitality Suites, it is not apparent why the 
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Employer decided to issue the directive.    It will be difficult to understand evidence 

about asserted improprieties in the directives without first understanding the rationale 

and purpose for the directives, and the Employer is in the best position to lead that 

evidence; see, for example, Kingston General Hospital and OPSEU (Union Grievance –

Dress Code, August 30, 2015, Abramsky).   As I am satisfied that it will be easier to 

understand and consider the matters in issue if the Employer leads its evidence first, it is 

directed to do so.    

21. With respect to the request that these grievances be case-managed so that a 

decision on the merits issues prior to the 2016 Convention, while this appears unlikely 

given the availability of those involved in the proceeding, this issue is remitted to the 

parties for their consideration.   Failing agreement on case management issues, either 

party can request further intervention.      

22.    This matter will continue on dates previously scheduled.  

 

Dated at Toronto this 23rd day of March, 2016  
 

 
       
Robert J. Herman - Arbitrator 


