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By letter dated May 23, 2008, I was invited by the parties to act as sole. arbitrator 

in this matter to hear a grievance filed by the union on behalf of Neil Fraser. The 

grievance alleged as follows: "I grieve the employer has breached specifically but not 

exclusively Article 1 O and Article 11.02 in its decision not to consider me for the internal 

job competition #07-007 Staff Representative Hamilton Office." There were two days of 

hearing in this case and at the end the parties elected to proceed by way of written 

submissions in lieu of oral final argument. I received the final reply submissions on April 

13, 2009. 

Many of the facts are not in dispute. However, I would note at the outset that 

there is one very significant fact that is in dispute and was highlighted in the written 

submissions. I will deal with this issue shortly. 

Background 

The interpretation to be given to Article 11.02.02(a)(i) of the collective agreement 

is the focal issue in this case. It states: 

11.02.02 (a) (i) The Employer need not consider any pro-tech employee applying 
for a permanent position until they have completed twenty-four (24) consecutive 
months of service in their current position. 

The griever in this case was a "pro-tech" employee. The employer argues that the 

griever did not have twenty-four months of consecutive service in his current position 

when he applied for the Staff Representative position in the Hamilton Office. The union 

disagrees and asserts that Mr. Fraser did have twenty-four months of consecutive 

service in his current position. The dispute between the parties focuses on the meaning 

to be given to the words "current position". In final submissions, it also became apparent 

that the employer was asserting that Mr. Fraser did not have the requisite twenty-four 

months of "consecutive" service. 

I heard from two witnesses in this case. The·grievor, Mr. Neil Fraser, testified on 

behalf of the union and Ms. Jeanne Theriault, Supervisor Staff Relations, testified on 
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behalf of the employer. Both witnesses were very credible and gave their evidence in an 

honest and straightforward fashion. Although there were times when each was unable to 

recollect the events that had occurred with absolute certainty, they were both candid and 

admitted their uncertainty or !ack of recollection. I would like to commend them for their 

candour and professionalism. 

As this case deals with a job competition, the incumbent in the position at issue 

was given notice of the proceedings but chose not to participate. 

Mr. Fraser was hired by the Ministry of Safety and Correctional Services at the 

Hamilton-Wentworth Detention Centre as a correctional officer in August, 1996. As an 

OPSEU member, he was active in the union and held various positions within the local 

union. He served in the position of Chief Steward, Chair of the local Health and Safety 

Committee, Vice-President and later President of the local, Starting in July, 2004, Mr. 

Fraser commenced a series of acting positions as a job security officer with OPSEU in 

the job security unit. During this time, he was part of the Membership Development 

Trainee program, which included a three-month assignment providing him with the 

. opportunity to learn the duties performed by an OPSEU staff representative. 

On December 9, 2005, Mr. Fraser was offered a temporary position as a Staff 

Representative. Although the letter he received offered him a position in the Niagara 

Regional Office, he never in fact worked there but went instead directly to the Guelph 

Regional Office. Mr. Fraser commenced his duties as a Staff Representative in Guelph 

on Monday, December 12, 2005. On February 23, 2006, Mr. Fraser, after a competition 

had been held, was offered and acceptec;I the permanent position of Staff 

Representative in the Guelph Regional Office. He started working in this capacity on 

March 13, 2006, and at the time of the hearing was still in this position. Mr. Fraser did 

not take up residence in Guelph but continues to live in Hamilton. 

On September 25, 2007, the employer posted a position for a Staff 

Representative in the Hamilton Regional Office. This posting was an internal posting 
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within the OPSSU. The posting closed on October 10, 2007. The grievor applied for this 

position on October 8, 2007, and receipt of his application was acknowledged on 

October 9, 2007. Mr. Fraser received the following correspondence dated January 11, 

2008, in early February, 2008: 

Dear Neil: 

Re: Job Competition #07-007 - Staff Representative - Hamilton 

This is to acknowledge receipt of your application with respect to the above-noted 
job competition. 

As per Article 11.02.02 of the collective agreement, you have not completed 
twenty-four (24) consecutive months of service in your current position. As such, 
your application will not be considered for this competition. 

Sincerely, 
Audrey Williams 
A/Supervisor, Staff Relations 

Mr. Fraser questioned this response in an email dated February 5, 2008: 

From: Fraser, NeH 
Sent: Tuesday, February 05, 2008 10:48 AM 
To: Williams, Audrey 
Subject: Correspondence RE Job Competition #07-007 Staff rep Hamilton 

Hello Audrey: 

I am in receipt of your letter to the above dated January 11, 2008, in which it is 
stated that as per article 11.02.02 of the CA I have not completed my 24 
consecutive months of service in my current position. 

Per article 10.01.01 and 10.01.02 I have indeed completed 24 months of 
consecutive service in my current position. Although I wasn't able to accept the 
position until March, 2006, I was working in this position as temporary employee 
from December: 2005 and as such reached my 24 months in December, 2007 
prior to your letter.· 

I now see that the position I applied for has been put out to the membership. I 
don't understand that if I have the two years in as of December, why I am not 



-5-
being included as an employee within the bargaining unit without the need for this 

··position to be posted outside OPSSU bargaining unit.

In Solidarity
Neil Fraser
Staff Representative
Guelph Office

He received a response on February 8, 2008: 

From: Williams, Audrey 
Sent: Friday, February 08, 2008 4:38 PM 
To: Fraser, Neil 
Cc: Theriault, Jeanne; Staff Relations Unit 
Subject: RE: Correspondence RE Job Competition #07-007 Staff rep Hamilton 

Hi Neil, 

I have received your email and would like to clarify the process for you. 

All job competitions are based on your permanent date of hire and not your 
seniority date (which may also include a blend of work completed while on 
temporary status). Therefore you have not completed your 24 month pre-requisite 
as per the OPSSU Collective Agreement and are ineligible to be considered at 
this time. 

We are in a continuum of growth right now and I have no doubt that there will be 
other opportunities available for your consideration after you have satisfied your 
24 months. 

Audrey E. Williams 
Supervisor, Member Support 

As was noted in the correspondence, on January 30, 2008, the employer posted 

the Staff Representative position "externally" and invited applications from the OPSEU 

membership. The closing date for applications was February 19, 2008. On Thursday, 

February 14, 2008, the griever sent an email to Ms. Maria Wysocki, who had replaced 

_ Ms. Williams. The email read as follows: 

From: Fraser Neil 
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Sent: Thursday, February 14, 2008 10:22 AM 
To: Wysocki, Maria 
Subject: Correspondence RE Job Competition #07-007 Staff rep Hamilton 

Hello Maria, 

I received the below response from Audrey. It is my understanding that the 
Hamilton position has been posted to the membership for posting and filling. 

Appreciating what Audrey has replied to, I understand that there were other staff 
that have either declined, or do not possess the necessary skill set for this 
position. 

If I am the only staff still interested and with the skill set able to perform the job, I 
am curious as the Employer's position in posting this position to the membership. 
Given that I came from OPS and live in Hamilton it would seem to make a good fit 
for the organization. 

Interested in your thoughts. 

With thanks 
Neil Fraser 
Staff Representative 
Guelph Office 

He received this response on February 19, 2008: 

From: Woolford, Carol 
Serit: Tuesday, February 19, 2008 9:38 AM 
To: Fraser, Neil 
Cc: Williams, Audrey; Theriault, Jeanne 
Subject: Correspondence re Job Competition #07.007 (Staff Rep - Hamilton) 

This message is sent on behalf of Maria Wysocki 

Neil, 

I will not reiterate Audrey's response to you which is in keeping with the OPSSU 
Collective Agreement. 
In keeping with the requirements of the OPSSU Agreement and OPSEU's policy, 
you can be con;iidered along with members for this vacancy. 

Given your experience as a Staff Representative both in a temporary and 
permanent capacity, I have no doubt you will do well in a.competition process. 
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I am certain you appreciate that OPSEU, as the employer,�s obliged to"follow the 
Collective Agreement with OPSSU and the Hiring Policy of the organization. 

Maria Wysocki 

Mr. Fraser submitted his application pursuant to the membership-wide posting 

process on February 19, 2008, immediately after receiving this response from Ms. 

Wysocki. As he did not receive a response to his application, Mr. Fraser followed up by 

email on March 2, 2008, and again on April 2, 2008. Although he was not positive, Mr. 

Fraser did not think he ever received a response to his application. He learned at some 

point that the position had been filled. In cross-examination, Ms. Theriault indicated that 

the Staff Relations Department was going through a period of transition at this time. 

Although it is normal practice to acknowledge all applications received, she admitted that 

it was possible that the application submitted by Mr. Fraser for the second competition 

simply fell through the cracks. 

When Mr. Fraser started working in the Guelph office on December 12, 2005, 

from the outset he performed the full range of duties normally performed by a Staff 

Representative. Mr. Fraser is the Social Services Representative and he indicated that 

he is still performing the same bundle of duties today as he was when he first started in 

the job. His primary role as a Staff Representative is to represent members, units and 

locals in bargaining and ih dispute resolution forums as spokesperson. He is still working 

with the same locals today as he was when he first started. He indicated that the only 

change that has occurred since he first commenced in the position is that he has had 

additional locals assigned to the group he services. In other words, the work itself has 

not changed, there is just more of it 

Ms. Theriault pointed out that temporary employees might not necessarily 

perform the full range of the duties of the position they were filling or carry a full 

workload as some things take a considerable amount of time to learn and some 

positions may be more complex than others. For example, a new Staff Representative 
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mighf riot be given collective agreement negotiations to do but might just work at 

servicing a unit with coaching and mentoring on how to do that. As individuals become 

more experienced, they are expected to take on the full range of duties for the position. 

In cross-examination, Ms. Theriault agreed that she had no idea what work the griever 

did or did not perfonm as a temporary employee. She agreed that she could not refute 

his evidence that from when he first started in the temporary position he had perfonmed 

the full range of duties of the staff representative classification and was still doing so 

today. 

It is not in dispute that when Mr. Fraser started working as a penmanent employee 

on March 13, 2006, pursuant to Article 10.03, he was considered to be on probation for 

the first five months. It is the practice of the employer to place all employees hired into a 

permanent position on probation for five months even if they are temporary em_ployees 

who become penmanent without a break in service. This practice is accepted by the 

union. Article 10.03 provides: 

10.03 Probationary Employees 

(a) Probationary Period
Newly hired employees shall be considered on probation for a period of
five (5) months worked for all penmanent full-time employees, and one
hundred (100) days worked for all penmanent part-time employees, from
the date of hire .... After completion of the probationary period, seniority 
shall be effective from the original date of employment as a permanent full
time employee or as a permanent part-time employee .... 

Did the Griever Meet the Requirement For Consecutive Service? 

As I noted at the outset, there is a significant fact that is in dispute between the 

parties. In opening statements, it was clear that the fundamental dispute between the 

parties was with regard to the meaning to be given to the words "current position" in 
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Article 11.02.02(a)(i) of the collective agreement. In his final written submissions, 

counsel for the employer argued that there were four issues in dispute in this case. He 

raised an additional issue and framed it as follows: 

(b) The Grievor did not have 24 "consecutive" months of service within the
meaning of Article 11.02.02. The word "consecutive" means that any
periods of "service" on which the Grievor relies must be in uninterrupted or
unbroken succession. The service on which the Griever relies was not.

· Counsel for the employer asserted that under Article 11.02.02 of this collective

agreement, there are two basic requirements that must be met for the grievor to have 

been entitled to compete for the permanent position of Staff Representative in the 

Hamilton Regional Office. The first is that he must have "twenty-four consecutive months 

of service". The second is that the service must be in his "current position". The Grievor 

met neither of these basic requirements in his view. With regard to the first requirement, 

he suggested the grievor did not have twenty-four "consecutive" months of service as 

the word "consecutive" means that any periods of "service" on which the grievor relies 

must be in uninterrupted or unbroken succession and follow directly in sequence one 

after the other. Interrupted or broken periods "break the chain" of service. The parties 

agree that the grievor applied for a job posting for the permanent position of Staff 

Representative in the Guelph Regional Office and that he was the successful applicant. 

By letter dated February 23, 2006, the employer offered the grievor the job. He accepted 

the offer and commenced working on March 13, 2006. 

Employer counsel asserted that the grievor's evidence in cross-examination was 

that there was at least a four-week gap between the time his temporary position 

naturally expired in or about the end of January, 2006, until he was hired and accepted 

the permanent position in the classification of Staff Representative in the Guelph 

Regional Office on March 1, 2006. There was an approximately six-week gap between 

the time his temporary position expired in or about the end of January, 2006, until he 

actually commenced employment on March 13, 2006. During this period, the grievor was 

not employed by the employer in any capacity, permanent or temporary. 
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As a result of this four-to-six-week gap, the griever's service at the time he 

applied for a permanent position in the classification of Staff Representative in the 

Hamilton Regional Office cannot be said to have been "consecutive". His employment 

did not follow in uninterrupted or unbroken succession. At the time griever's employment 

in the temporary position expired in January, 2006, he was no longer an employee of 

the employer. His employment with the employer had been terminated for all purposes 

and since he was not immediately hired into the permanent role, any "consecutive" 

service he may have acquired in-the previous temporary role was broken. His service, 

for the purposes of Article 11.02.02, began to accumulate from the date he commenced 

his new employment in the permanent position in the classification of Staff 

Representative in the Guelph Regional Office on March 13, 2006. 

Counsel also suggested that the griever had been hired on a fixed-term contract 

and that it expired prior to his being hired into the permanent position. 

In support of his submissions that this is the plain and ordinary meaning of the 

word "consecutive" and it is the meaning that has been adopted in the arbitral 

jurisprudence employer counsel relied upon Kelsey Trail Regional Health Authority 

and S.U.N., Locs 5&16 (2004) 129 L.A.C. (4th) 43 (Shapiro) at paragraph 43 and 

Dufour and Treasury Board (Agriculture Canada) (1995), 27 PSSRB Decisions 12 

(Galipeau) at p. 6. 

In reply, the representative for the union disagreed with the employer's summary 

of the facts as set out above. He disputed the assertion that there was a gap in the 

griever's employment from January, 2006 until he was assigned to the permanent staff. 

There was no suggestion that there was a dispute by the employer on the issue of 

"consecutiveness" prior to final submissions. He pointed out that no contradictory 

evidence was led by the employer on this point and no suggestion was made to the 

griever that there was a break· in his service while he served as a temporary employee. 
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Mr Fraser's evidence was clear that after December 9, 2005, his service as a temporary 

Staff Representative was continuous and unbroken from that date until his appointment 

to the permanent staff. 

Counsel for the employer responded to the union's reply and disagreed with the 

factual assertions raised by the union. He suggested that the evidence established that 

the griever's service was not consecutive or unbroken. He argued that there was a four

to-six-week break in service from the time the griever's temporary fixed-term contract 

position naturally expired in or about the end of January, 2006, until he was offered, 

accepted and commenced employment in the permanent position of Staff 

Representative in early March, 2006. He indicated that he trusted that the Board's notes 

will verify that the griever's specific evidence was that at the expiry of the temporary 

position in January, 2006, he returned to a non-bargaining unit position with the 

membership and used any vacation time that he may have had remaining in his other 

position. There is nothing in the collective agreement that would bridge these two 

separate and discrete periods of service. 

The representative for the union had the final say on the issue and argued that 

there was no suggestion by the employer in its opening, cross-examination of the 

griever, or its evidence, that the griever's service as a temporary employee was broken. 

He pointed out that the employer did not produce any documentation, such as a Record 

of Employment, or an email/letter terminating the griever or an email reassigning his 

work for this four-to-six-week period to establish that this suggested break in service had 

occurred. He stated that had there been a break of four to six weeks as suggested by 

the employer, the union would not have advanced this issue to hearing. Had the union 

been made aware at any point during the hearing that the consecutiveness of the 

griever's service was an issue it could have, and would have produced the griever's time 

sheets and pay stubs over the entire period of temporary service to verify that there was 

no break in s·ervice. 



-12-
Although I will not set it out in detail, the parties also engaged in a debate on a 

related factual issue pertaining to the grievor's seniority date. The collective agreement 

provides the following in Article 10 - Seniority: 

10.01.01 Seniority is defined as the length of service with the Employer as a 
permanent employee in a position within this Bargaining Unit, except that an 
employee shall continue to accrue seniority within the Bargaining Unit, while 
assigned to a position outside the Bargaining Unit, for a maximum of six (6) 
months. 

10.01.02 Notwithstanding Article 10.01.01, for the purpose of calculating seniority 
in the bargaining unit, seniority shall include temporary service provided the 
temporary service was continuous and unbroken prior to the employee becoming 
a permanent employee. 

The employer argued that there was no evidence that identified the grievor's 

seniority date as going back to December, 2005. The union disputed this. The 

representative for the union suggested that as the evidence established that the grievor 

was granted seniority back to the commencement of his temporary assignment in 

Guelph, this could only have occurred if the grievor's temporary service was continuous 

and unbroken prior to his becoming a permanent employee. 

This issue with regard to the grievor's seniority is relevant to and ties into the 

dispute regarding the consecutiveness of the grievor's service for the purposes of 

establishing that he met the requirements of Article11.02.02(a)(i). If his service as. a 

temporary employee commencing in December, 2005, was continuous and unbroken 

prior to his becoming a permanent employee, then for the purpose of calculating his 

seniority in the bargaining unit, this period of temporary service is included pursuant to 

Article 10.01.02. Therefore, if his seniority was backdated, this is additional evidence 

that his service was not in fact broken as is alleged by the employer. 

In resolving this factual dispute, I have carefully reviewed all of my notes of the 

testimony provided by the two witnesses and in particular the evidence of Mr. Fraser on 
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this point. In cross-examination, the grievor was asked if he was in the temporary Staff 

Representative position in the Guelph Regional Office from Dec 12, 2005, until January 

27, 2006. In response, he stated that he held the position until he was hired into the 

permanent position in March, 2006. Mr. Fraser was offered the permanent position of 

Staff Representative in the Guelph Office by correspondence dated February 23, 2006. 

He stated that he did not commence his duties as a permanent Staff Representative 

immediately upon receipt of this offer as he "had to use up vacation time or lose it, so I 

had to delay my start time until March 13th". There is no evidence before me that 

supports the assertion by counsel for the employer thatthe grevor's service as a 

temporary employee was broken when he took this vacation time or that there was a 

gap of four to six weeks in Mr. Fraser's employment. Nor was there any evidence that 

his temporary contract" naturally expired" around the end of January, 2006, or at any 

time prior to March 13, 2006, when he started in the permanent position. 

In terms of the issue with regard to Mr. Fraser's seniority, the only evidence I 

have on this point is very brief. He was asked in cross-examination if he accrued 

seniority while he was employed as a temporary Staff Representative in the Guelph 

Office and he responded "no, not when I was in the temporary role but after, yes". 

Employer counsel then put to him this proposition: "As I understand it, ff and when you 

get hired into a permanent position if there is no break in service you get credit for the 

temporary service", and Mr. Fraser responded "yes that is my understanding". In re

examination, Mr. Fraser was asked to clarify his response and he stated that "based on 

the collective agreement because I went directly from the temporary position to the 

permanent, that time counted and my seniority rights flow back to the December 9th 

letter''. 

I am certain that the evidence that I have on this issue of "consecutiveness" and 

the related issue concerning Mr. Fraser's seniority date is not the best available 

evidence. It is certainly not as extensive or specific as I would have preferred. 
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Nevertheless, Mr Fraser's testimony is clear and based upon this evidence I conclude 

that there was no break in his service such as was suggested by the employer. While 

clearly he took some vacation time before starting the permanent position, there is no 

evidence to suggest that this "broke" his service. As his temporary service was 

continuous and unbroken prior to his becoming a permanent employee, he has met the 

first requirement found in article 11.02.02(a)(i), which is the completion of twenty-four 

(24) "consecutive" months of service.

There is one final point I want to address before leaving this disputed area. It 

appears that when the griever filled out his grievance he filled in the date March 13, 

2006, as his date of hire. Counsel for the employer argued that this confirms the fact 

that even the griever thought his date of hire into the permanent position was March 13, 

2006. He suggested it is indicative of the fact that he had been newly hired as of that 

date and that his service date for the purposes of Article 11.02.02 is March 13, 2006, 

The representative for the union disagreed with this characterization of the griever's 

evidence and suggested that the fact that he put down that date should not prejudice his 

case. He questioned if the griever had filled in a date five years earlier would that have 

been dispositive of the issue? Clearly not. The grievance form does not ask for "service 

date" or "seniority date" and that is the issue before me. 

I agree that nothing turns on the fact that the griever filled in the date March 13, 

2006, as his date of hire. It was the date he started working in his permanent position 

and the reason why he put that date down was not pursued in either cross-examination 

or in reply. If the grievance form had called for him to enter his service date and he had 

entered March_ 13, 2006,-that would have been more relevant to the issue I must decide. 

I should note that I have dealt with this issue at this point in my award as it is a 

purely factual dispute, not one that involves mixed fact and law. As the written 

submissions provided by both counsel were extensive and detailed and this issue comes 
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up many times, by deciding this issue at this stage in my decision, it makes it easler to 

summarize the submissions of the parties. 

Submissions of the Union 

The union characterised the dispute before me as consisting of two issues. As 

noted previously, the first resolves around the meaning to be given to the words "service 

in their current position". The union submitted that the language only requires twenty

four months of service by the employee in his/her current position, it does not require that 

service to be as a permanent employee, as is asserted by the employer. 

The representative for the union pointed out that it is important to note that these 

are sophisticated parties that have a lengthy collective bargaining relationship. The 

individuals bargaining this collective agreement both on behalf of the union and the 

employer are very experienced people who, in large part, do this, or something very 

much like it, for a living on behalf of the membership of OPSEU. It was submitted that 

even beyond the typical case, great deference to these parties and the language they 

chose ought to be afforded. The parties could have modified the word "service" and 

required it to be as a permanent employee. Instead of the phrase " ... consecutive months 

of service in their current position", the parties could have used something like, 

"consecutive months of service as a permanent employee in their current position". They 

did not. They also could have said " ... consecutive months from the date of appointment 

to permanent staff." They did not. They did not modify the word "service" or restrict it to 

permanent service. It was suggested that the employer is asking this Board to read that 

in - something it cannot do. 

While the ·parties did not specifically define the word service in the collective 

agreement, they have specifically defined seniority in their collective agreement. 
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Generally credit for seniority is more restricted than credit for service, or in other words 

seniority is included in service but service is not necessarily included in seniority. In 

Article 10.01 a definition of seniority as follows is given: 

10.01.01 Seniority is defined as the length of service with the Employer as a 
permanent employee in a position within this Bargaining Unit, except that an 
employee shall continue to accrue seniority within the Bargaining Unit, while 
assigned to a position outside the Bargaining Unit, for a maximum of six (6) 
months. 

10.01.02 Notwithstanding Article 10.01.01, for the purpose of calculating seniority 
in the bargaining unit, seniority shall include temporary service provided the 
temporary service was continuous and unbroken prior to the.employee becoming 
a permanent employee. 

If the employer is correct in its position, the parties would be left with an 

interpretation that states that an employee who worked one year in a temporary position 

and then was appointed to a permanent position and worked for one year would have 

two years seniority for such purposes as layoff, job security, severance payments and 

job competitions but would not have two years of service for the purposes of Article 

11.02.02(a)(i). In his view, the position being taken by the employer leads to an absurd 

· interpretation.

The griever testified there was no difference in his functions as a temporary Staff 

Representative and what they were as a permanent Staff Representative. He started 

working as a Staff Representative in the Guelph office on December 12, 2005, and has 

remained in the same position since then. While his status has changed from that of a 

temporary employee to a permanent employee, he is still in the same position and is 

performing the same duties. Therefore, as of December 12, 2007, he had completed 

twenty-four (24) consecutive months of service in his current position within the meaning 

of Article 11.02.02. 
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lt was suggested that in interpreting language in a collective agreement that one 

should also look at the intent of the article. The union submitted that this article exists, for 

the most part, to balance an employee's right to exercise their seniority rights to bid on 

other positions with the employer's need for some stability in assignments; as well, to 

limit the employer's potential liability for relocation costs on moving employees on a 

frequent basis. 

In this collective agreement, the parties have balanced those competing interests 

by mandating that employees must seNe a two-year period in their current position. This 

clause would ensure that, for the most part, the membership of OPSEU. would receive 

potentially at least two years of consistency unless the employer chooses to re-assign 

them. The OPSEU membership, as Mr. Fraser testified, would likely not even notice 

any difference in Mr. Fraser when he changed from temporary to permanent, as only his 

employment status changed, his work did not. 

The representative for the union next turned to review other articles in the 

collective agreement that differentiate between permanent and temporary employees. 

He pointed to Article 11.02.01 which provides as follows: 

11.02.01 Those permanent employees with more than two (2) years of seNice in 
the bargaining unit shall receive first consideration, before anyone else inside or 
outside the bargaining unit is considered for all posted positions/vacancies. Where 
all other factors are relatively equal, appointment shall be made of the applicant 
with the greatest seniority. 

The parties specifically determined that in order to trigger this clause the 

employee had to be a permanent employee. This clause cannot be exercised by a 

temporary employee. However, the parties did not require that the two years be seNice 

as a permanent employee, only that the employee had to be permanent employee in 

order to trigger the article. This would mean a permanent employee only being such for 
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six months would still have access to this clause if he/she had at least two years of 

service at that point. As well, in this clause the word "service" is not modified (or 

restricted) in any way. Nor is it required that the two years of service be two years of 

permanent service - the parties are free to negotiate that - but they have not, nor is it 

within the Board jurisdiction to read that in. The omission is obvious and deliberate. 

The union went on to point out numerous other examples of language in the 

collective agreement where the parties had differentiated between permanent and 

temporary staff to make the point that the parties were cognizant of the difference 

between the two and when they wanted to reflect the difference, they did so. I am not 

going to set out all the examples cited by counsel in his written submissions, but I have 

carefully reviewed the other examples he provided. He concluded this portion of his 

argument by suggesting that the examples provided demonstrate situations in which the 

parties turned their minds specifically to temporary vs. permanent entitlements or 

allowances. The language chosen by the parties demonstrates that they are aware of the 

differences between the two and where permanent service is required in order to attract 

a benefit or an obligation, the language says so. 

As the term service in their current position as used. by the parties in Article 

11.02.02(a)(i) is not qualified by the word permanent, I was urged by the representative 

for the union to conclude that the parties did not intend for the interpretation being relied 

upon by the employer. It was acknowledged that .in Article 11.02.02(a)(i), the parties do 

require that the position being applied for must be permanent one to trigger the article. 

However, they do NOT require that any or all of the twenty-four months must be 

permanent service, only that it be consecutive service; while it was open to them to 

restrict the service to permanent service they did not. This Board ought not alter the 

bargain the parties struck on the matter. 

The representative for the union pointed out that the employer in this case seeks 
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to rely upon evidence of past practice. Ms. Theriault gave evidence both in chief and in . 

cross-examination that the practice has been to calculate service for the purposes of 

Article 11.02.02(a)(i) from the date that an individual is hired into a permanent position 

and to not include any temporary service. 

In cross-examination, Ms. Theriault acknowledged that there were never any 

words from the union suggesting it concurred with the employer's suggested 

interpretation but that she inferred agreement by "its silence". However, he stressed that 

there is no evidence before this Board that the union was even aware that this was the 

employer's interpretation. When she was pushed on the point in cross-examination and 

asked if she would agree that there had never been a conversation with someone from 

the union in which the employer's position that temporary service does not apply towards 

the 24 months was indicated, she could not specifically recall one. The union invited me 

to closely review my notes of this exchange - and indicated that the essence of Ms. 

Theriault's evidence on the point was that she was unable to give any example of even a 

shared understanding of how the employer was applying this article, much less an 

agreement from the union as to the employer's interpretation in the matter. 

The representative for the union submitted that the language in Article 11.02.02 is 

very clear and not ambiguous in any sense of the word. As such, no consideration 

should be given to the alleged evidence of past practice given by Ms. Theriault. It was 

argued that all the evidence in this matter should be given no weight. Past practice only 

becomes admissible and relevant in one of two ways: if there is an ambiguity or if there is 

an estoppel alleged. It was suggested that there is no evidence to sustain either position 

in this case. 

Further, to suggest there was an estoppel present is not based in fact - there was 

simply no evidence to establish the practice "with any clarity". To support a finding of 

estoppel, there must be conduct that explicitly involves the interpretation of the collective 
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agreement. In this case, the union was not even aware of the purported practice. It was 

not until the e-mail sent to Mr. Fraser from Ms. Williams dated February 8, 2008, that the 

employer's policy was clarified. In ft, Ms. Williams indicated that "all job competitions are 

based on your permanent date of hire and not your seniority date (which may also 

include a blend of work completed while on temporary status). Therefore you have not 

completed your 24 month pre-requisite as per the OPSSU Collective Agreement and are 

ineligible to be considered at this time." It was at this point that the union first came to 

understand the employer's position. 

The representative for the union suggested that the second issue that must be 

add"ressed concerns when the twenty-four month period crystallizes, or in other words, at 

what point in time is the determination made if an employee has twenty-four months of 

service. Ms. Theriault indicated that the employer can post a position at pretty much any 

time they choose, or at the very least, there is a great deal of flexibility. She spoke of 

examples when positions were posted in advance of retirements and in some cases 

months in advance of a retirement. There has to be a point when the employer would not 

be permitted to post a position early simply to avoid assigning a seniority rated employee 

before they had reached twenty-four months of service. In the instant matter, 32 weeks 

elapsed from the date of first posting until the position was filled (September 25, 2007, to 

when accepted on May 9, 2008). 

The collective agreement in Article 11.02.03 states: 

11.02.03 All positions are to be filled within four (4) months of the posting 
except where the Employer has notified the Union that it is considering the 
elimination of a-position, or where no suitable candidate has been found, or 
where circumstances beyond the Employer's control make it impossible to 
fill within four (4) months, in which case it shall be filled as soon as 
reasonably possible. 

This provision creates a positive obligation on the employer to fill a position within 
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four months of the posting of the position. In this case, four months after the posting date 

of September 25, 2007, would require the position to be filled by January 24, 2008. On 

January 11, 2008, the employer advised Mr. Fraser that he did not have the requisite 

twenty-four months completed. It was at that moment the employer turned its mind to the 

matter and made the decision to exclude the griever. To suggest it made the decision to 

exclude the griever back in October, 2007, when the position closed and sat on that 

decision until January 11, 2008, is simply not credible. 

By December 8, 2007, the griever had twenty-four months in his current position 

as defined in Article 11.02.02. In chief, Ms. Theriault could not identify the date that she 

and Ms. Williams reviewed the applications but she did testify that in the review of the 

Hamilton competition file it was deemed that the griever fell short of the twenty-four 

month rule and a letter was sent - her evidence suggests that the letter was sent very 

shortly after the determination was made. The letter was dated January 11, 2008, and by 

this time the griever had in excess of twenty-four months in his current position, as this 

had occurred by December 8, 2007. 

In the alternative, if it is found the matter crystallized before the griever had 

twenty-four months of service in his current position for the purposes of the internal 

application, there can be no doubt that the griever had met the two-year requirement 

when the position was posted on January 30, 2008. If I conclude that the twenty-four 

month rule applies in competitions with the OPSEU membership (which was not 

conceded) at the time of the second competition the griever had '!completed twenty-four 

consecutive months in his current position" and ought to have been considered with the 

OPSEU membership. 

Ms. Theriault gave evidence that there was a great deal of staff turnover in Staff 

Relations and gave evidence how busy they were during this time period. The union 

submitted that the employer- misplaced, lost, forget, or otherwise failed to follow through 
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on Mr. Fraser's application with the OPSEU membership. How that happened is unclear. 

It was suggested to Ms. Theriault in cross that Mr. Fraser's application (with the OPSEU 

members) fell through the cracks. Her answer and the manner in which she gave her 

answer was telling. She agreed that it was a possibility but she did not know that for a 

fact. If that was not the fact, one would have expected a very clear denial by Ms. 

Theriault, which we did not get. If he was considered for the position (with the OPSEU 

members), there would have been some evidence produced by the employer showing 

that they considered him. This did not occur and the grievor ought not to be required to 

pay the price for the employer's error. 

The union suggested that the employer sought to rely on the two-year rule in the 

subsequent competition with the members of OPSEU to bar the grievor from competing 

for the position. This was an afterthought as this position was never communicated to the 

grievor contemporaneously. His application was never acknowledged and there was no 

letter equivalent to the January 11, 2008, letter given to him. As noted earlier, the 

Supervisor of Staff Relations, Maria Wysocki, in her correspondence dated February 19, 

2008, clearly invited the griever to apply with full knowledge of the earlier 

correspondence. 

Prior to offering the position to the Incumbent on May 7, 2008, the employer had 

an opportunity to address the union's concerns as the Chief Steward of OPSSU emailed 

Ms. Wysocki on May 1, 2008, outlining the union's concerns and suggesting that the 

employer "put any offer on hold for the interim until this was worked out". The formal 

offer to the incumbent was made on May 7 and was accepted on May 9, 2008. 

Therefore, the acceptance of the position was not until eight days after the union raised 

the matter with the Supervisor of Staff Relations. Even by the employer's interpretation of 

the two-year rule, the grievor had two.consecutive years of permanent service by March 

13, 2008, approximately eight weeks before the offer was made to the incumbent. When 

one reviews the scores achieved by the other applicants, it is difficult to conceive that a 
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sitting Staff Representative who had fulfilled the requirements of his probation and with 

more than two years direct hands-on experience actually doing the job, would not be 

successful in the competition . 

. The position of the union is that at the time of the decision to exclude the grievor 

on or just before January 11, 2008, he had already completed twenty-four consecutive 

months of service in his current position (Staff Representative Guelph Regional Office). 

The grievor had been both offered and accepted the temporary Staff Representative 

position on December 9, 2005. Therefore by Sunday, December 9, 2007, the grievor had 

been in the same position for twenty-four months. It was more than a month after his 

completion of the twenty-four months when the letter was drafted excluding him from 

consideration on January 11, 2008, because, according to the employer, he had not 

completed th.e twenty-four months. 

Should the Board find that the grievor was improperly excluded from the internal 

competition, the union sought that: the grievor be awarded the position in Hamilton 

retroactively to January, 2008; that he be made whole for any expenses he incurred 

working out of the Guelph office instead of the Hamilton office retroactive to that date; 

and that the Board remains seized with any order it makes in the matter. 

In the alternative, and only if the Board dismisses on the primary argument, the 

remedy in this type of matter would be generally an order for a rerun between the grievor 

and the Incumbent with the conditions that existed at the time of the original competition. 

A rerun of a competition has to negate any knowledge earned or acquired since the 

original competition (in this case since April 23, 2008). However, in this case, that would 

be problematic. 

It would be axiomatic to state that the incumbent, since the competition, would 

have learned more in the position starting from the OPSEU membership than someone 

like the grievor with over two years direct experience in the identical posted position at 
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the time of the competition. The amount of additional skill and/or experience gained by 

the grievor after already having had two years of service prior to the competition, 

between the time of the competition and the date of the award in this matter, would be 

far Jess significant than the experience that an OPSEU member hired from the outside 

would have gained in the same period. 

The union submitted that the only manner in which this can be overcome is to test 

the grievor using the identical test that the incumbent wrote. It was indicated that the test 

had never been provided to the union so the grievor would not have seen it. The Board, 

in order to level the playing field as far as possible, could order that the grievor receive · 

no credit for any work experience or education he has gained since April 23, 2008. 

Notwithstanding the preceding, as the union has not seen the test the right to challenge 

the test was specifically reserved should the union feel it was not relevant to the position 

or not appropriately weighted to the position. 

The union suggested that should the grievor be successful in achieving a mark 

higher in the competition than the incumbent, he should be awarded the position in the 

. Hamilton office effective May 9, 2008, which is the date that the incumbent accepted the 

position, and be made whole for any expenses he incurred working out of Guelph instead 

of Hamilton retroactive to May 9, 2008. 

Submissions of the Employer. 

Counsel for the employer agreed that the issue before me is whether the grievor 

was entitled to the position in the Hamilton office and, specifically, whether he had 

completed twenty-four consecutive months of service in his current position within the 

meaning of Article 11.02.02 of the collective agreement. The employer's position is that, 

for the purpose of the job posting, the grievor's service "crystallizes" on the date that the 
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competitions closed, which was on September 25, 2007, and, subsequently, on February 

19, 2008. 

Whether the collective agreement is regarded as ambiguous or unambiguous, it is 

clear that the grievor did not have twenty-four "consecutive months" of "service" in his 

"current position" at the time he submitted his applications or at the time the competitions 

closed. The grievor had nineteen and twenty-three months of consecutive servi.ce, 

respectively, calculated from March 13, 2006, the date he was hired into his "current 

position", that is, the permanent position in the classification of Staff Representative in 

the Guelph Regional Office. 

Employer counsel suggested that there are four issues in this case: 

(a) The collective agreement specifically sets out when the Griever's
service crystallizes for the purpose of a Job competition. The Griever's
service crystallizes on the date the postings closed.

(b) The Grievor did not have 24 "consecutive" months of service within the
meaning of Article 11.02.02. The word consecutive means that any periods
of service on which the Grievor relies must be in uninterrupted or unbroken
succession. The service on which the Griever relies was not.

(c) The service on which the Grievor relies was not in his current position
within the meaning of Article 11.02.02. The parties have defined the term
"position" by reference to whether or not the position is permanent or
temporary, not by reference to job classification or the particular bundle of
duties that may be performed in a particular classification. Temporary and
permanent roles are different and distinct "positions·. The Griever's service
in one does not count for service in the other.

(d) The evidence of past practice is sufficient to establish an estoppel at
least until the end of the current collective agreement. There has
detrimental reliance.
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As I have dealt with the factual issue pertaining to whether the grievor had 

"consecutive" service, which is articulated in (b) above, I will tum now to the submissions 

of the employer on the other three issues. I should note that when I was dealing with this 

issue set out in (b) above, although I read and carefully considered them, I did not set 

out all of the submissions made by the employer on this issue of "consecutiveness" as 

many of them were predicated on the assumption that I would conclude that the service 

of the grievor had been broken - a conclusion that I did not come to. 

Although generally I have tried to summarize the submissions of the parties, on 

the issue that follows it was easier to simply set out the employer's submissions 

verbatim. It was the employer's position that the Grievor's service crystallizes on the date 

that the competition closed. In support of that contention the following submissions were 

made: 

11. The parties have specifically turned their mind to when "service" crystallizes
for the purpose of a job posting. Article 11.01.01 of the Collective Agreement
provides:

"When a permanent vacancy occurs, or a new position is created the 
Employer shall post a notice of the position in the Employer's head office 
and regional offices, for at least ten ( 10) working days, so that all 
employees will know about the full-time vacancy." 

12. A provision such as Article11.01.01 is clear and unequivocal recognition of the
parties' intent that there is a specific and limited period during which an
individual's service crystallizes for the purpose of a job posting. An employee's
service crystallizes on the day the competition closes. Health Sciences Centre
[1992] M.G.A.D. No. 49 (Hamilton).

13. The general arbitral principle in this regard was summarized by Arbitrator
McPhillips in Canadian Pacific Forest Products, (1992) 27 L.A.C. (4th) No. 157 as
follows:

"In the view of this board, the right to exercise seniority is not always 
present in an employee. Collective agreements generally set out in what 
situations and when those rights crystallize. In the case of job vacancies, 
the right normally crystallizes when the position is posted. Here the parties 
have addressed the matter and in my view expressly stipulate a restriction 
on bidding rights .... This Collective Agreement indicates that "vacancies 
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shall he posted in advance for a period of not less than two (2) working 
days." Therefore, it seems clear that the parties agree that there is a 
specific period when the seniorify rights of an employee crystallize for the 
purpose of bidding on vacancies. In this Agreement it does not appear the 
parties have contemplated the exercise of those bidding rights at any time 
other than during this specific posting period .... Certainly, if the parties wish 
to confer retroactive bidding rights on vacancies, they can do so with clear 
language .... ." 

14. Given this principle and the particular provisions of Article 11.01.01, there
would need to be express language in the collective agreement to find.that the
parties intended service to crystallize at any time other than the posting period,
that is, the day ori which the competition closes. There is nothing in the collective
agreement that would suggest that seniority crystallizes at any time other than
during the specific posting period under Article 11.01.01.

15. The Union has not identified a single collective agreement provision, principle
of general law or arbitral authority that would lead to any other conclusion other
than that service crystallizes during the posting period set out in Article 11.01.01.
As the Union bears the ultimate burden of proving the interpretation it advances, it
should fail simply on the basis that it cannot identify any language in the collective
agreement or principle of general law which supports the interpretation it
advances (University of Ottawa [1978] 84 D.L.R. (3d) 576 (Div. Ct.) at p 582).

16. The Union's bald assertion that the seniority crystallizes at the time "the
employer turns its mind to the issue" is vague to the point of being utterly
inapplicable to the fact of this case. It is unclear on the Union's own submissions
what it means by the employer "turning its mind to the issue" and whether it
means simply considering an applicant or actually completing the job competition
or something entirely different.

17. It is evident that the Union has not considered the long-term labour relations
implications of a policy and practice that would provide the Employer with
relatively unfettered discretion to crystallize seniority by simply "turning its mind to
the issue". This is precisely the type of mischief the posting period set out in
Article 11.01.01 is intended to prevent. Its purpose is to provide stability and
certainty in a job competition process so that there is a fixed period of time at
which all candidates will have their service considered (Canadian Pacific Forest
Products, supra, at para 18) The only fixed period that is identified in the collective
agreement is the posting period set out In Article 11.01.01. The Union's
interpretation would render Article 11.01.01 meaningless and would afford the
Employer precisely the type of unfettered discretion in respect of a job posting that
this collective agreement was intended to prevent.

18. Lastly, and with respect to the Union's thinly veiled suggestion that the
postings were somehow improper, there is absolutely no evidence that the
Employer manipulated the dates or timing of the job posting to exclude the Grievor
from consideration or otherwise acted in any manner that was improper. There is
no evidence that the Grievor was improperly overlopked.
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19. The evidence of Ms. Theriault on this point was clear and unchallenged. The
Grievor was excluded from the job competition because he, did not have 24
consecutive months of service calculated from March 13, 2006, the date he was
hired into his current position, that is, the permanent position in the classification
of Staff Representative in the Guelph Regional Office. To impugn that evidence
simply on the basis of Ms. Theriault's inability to remember with pinpoint precision
and clarity the precise details of events that occurred in some cases more than
11/2 years ago is absurd. Ms. Theriault was nothing but a credible and believable
witness.

20. To the extent that the Union says that the Employer did not turn its mind to
the Grievor's application at all or at least until the February 11, 2008 letter, this
simply does not accord with any of the facts in evidence. Moreover, regardless of 
when the Grievor may have been advised of the decision to exclude him from the
posting, the issue is irrelevant to when service crystallizes. The evidence of Ms.
Theriault in this regard, even when pressed in cross-examination, was that from
the outset of the job competition, service for the Grievor was measured from the
date he was hired into the permanent position in the classification of Staff
Representative in the Guelph Regional Office on March 13, 2006.

21. At the time the postings closed on September25, 2007 and February 19,
2008, the Grievor had approximately 19 and 23 months of consecutive service,
respectively, calculated from the date he was hired into the permanent position
and 'that was the only reason the Grievor was excluded. The only reason that the
Grievor's name was not included in the subsequent job competition documents
which identified the candidates was that he had already been excluded for failure
to meet the threshold service requirement, not because of some baseless
suggestion that there was some mala tides in excluding him. This is clear from the
documents that the union has purposely overlooked.

22. The Employer submits that Article 11.01.01 is a clear and unequivocal
recognition of the parties intent that there is a specific and limited period during
which an individual's service crystallizes for the purpose of a job posting. The
Union has presented no arguments that this should be otherwise. It has not met
the onus of proving the interpretation it advances.

It was suggested by counsel for the employer, that because Mr. Fraser served a 

five-month probationary period after his appointment to the permanent service, that this 

fact supports the employer's position that when Mr. Fraser moved from the temporary 

position to the permanent one he was hired into a new position. Generally when an 

employee occupying a temporary position is hired into a permanent position, the five

month probationary period required of all "newly hired" employees (see Article 10.03) 

starts running from the date he is hired into the full-time position. Under this collective 
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agreement, service in the temporary position is not credited for the purpose of satisfying 

the probationary period and the employee may be terminated from his employment at 

any time during the probationary period "without recourse to the grievance procedure". 

The griever agreed, as did the union, that as a newly hired employee, he was required to 

complete the five-month probationary period starting from the date he actually 

commenced employment in the permanent position in the classification of Staff 

Representative in the Guelph Regional Office on March 13, 2006. Counsel argued that, 

for the purposes of calculating the griever's seniority for the two job postings, that is the 

relevant date. 

Employer counsel next went on to deal with the issue of seniority versus service. 

Again, what follows is verbatim. He stated: 

37. While the Union suggests, without any authority on this point, that "service" is
synonymous with, and must be interpreted to mean, "seniority'', it ignores 

the distinction the parties themselves have adopted between "seniority" and 
"service". This distinction must be respected and given effect. 

38. Under this collective agreement, the word "seniority'' is expressly defined to
mean the "length of service of a permanent employee in the bargaining unit". The
seniority list shows the date on which the "employee's service as a permanent
employee commenced" (Articles 10.01 and 10.02). ·

39. The word "service"., on the other hand, is undefined in this collective
agreement though its plain and ordinary meaning is continuous and unbroken
status as an employee. Victorian Order of Nurses vs. Newfoundland Assn. of
Public Employees (1989), 6 L.A.C. (4th) 50 (Easton).

40. To find that the specifically defined word "seniority" is synonymous or
equivalent with "service", which appears in an entirely different article, would lead
to an interpretation this collective agreement cannot reasonably bear. It would
render meaningless the word "consecutive" in Article 11.02.02 as there is no need
to qualify the word "seniority" under this collective agreement as being
"consecutive" as it is expressly defined as a fixed and static date. As noted by
Arbitator Easton in Victorian Order of Nurses, supra, at para 32:

"As indicated there is no definition of "service" in this agreement. The 
employer has argued that this being the case I sh_ould accept the 
proposition that service should be synonymous with seniority. It must be 
remembered, however, that I am being asked to interpret the effect of 
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Articles 27.01 and 26.04 .... Neither Article 26.04 rior Article 27.01 makes 
any reference to seniority. What Article 27.01 does make reference to is 
"continuous seNice" and "continuous employment" .... Why then should I, in 
attempting to interpret Article 27.01, have to refer to the seniority article as 
it would in any event be only an aid to interpretation ..... To import a 
specifically defined phrase into an article where it is not found is misleading 
and must lead to an interpretation which the words will not reasonably 
bear." I can see no reason or requirement to equate seniority with seNice 
in this agreement.. .. " 

41. A distinction betweeri "seniority" and "seNice" does not cause an inequality; it
does not create an anomaly; and, it does not lead to an absurdity. Where the
parties have intended to use the word "seniority", they have done so expressly.
Where they have intended to use the word "seNice"; they have done so
expressly. It is well recognized that in these circumstances, seniority and seNice
"are not coextensive", and "lead to different entitlements to benefits provided for in
[the collective] agreement". Brown and Beatty, at para 6.0000].

In addressing the interpretation to be given to the words "current position", counsel for 

the employer suggested that the parties in Article 11.02.02 have specifically turned their 

minds to the meaning of the word "position" and have expressly defined it by reference to 

whether or not it is permanent or temporary, not by reference to job classification or the 

particular bundle of duties performed. The article reads: "The Employer need not 

consider any pro-tech employee applying for a permanent position until they have 

completed twenty-four (24) consecutive months of seNice in their current position." 

SeNice in a temporary position is not equivalent to seNice in a permanent 

position even if the seNice is carried out in the same job classification. The clear 

language dictates that the focus is not on whether the seNice was in a particular job 

classification but whether the seNice was temporary or permanent in assessing whether 

or not the employee meets the twenty-four month seNice requirement in his "current 

position". To find that the employment in the temporary position qualifies as seNice in his 

"current position" would be to read out the word "permanent" as the key modifier of the 

· term "position" and to give Article 11.02.02 a meaning that is inconsistent with its express

language.



-31-

It was suggested that the union equated the word "position" to the word 

"classification" and that this ignored the cardinal presumption of collective agreement 

interpretation that all words have meaning and that the parties are presumed to have 

meant what they said. Where the parties have intended to use the word "position" they 

have done so and the same for the word "classification". This distinction is evident for 

example, in Article 11.06.01 (a), which temporarily allows the employer to assign an 

employee in one classification, "those duties and responsibilities associated with another 

classification". It is clear that while "classification" refers to "duties and responsibilities", 

"position" is something entirely different from that. 

Counsel argued that the fundamental flaw in the union's approach is that it 

imports the word "classification" into Article 11.02.02 where it does not appear. The 

interpretation of the word "position" urged upon me by the union is at odds with the plain 

and ordinary meaning of the term. The term position is not equivalent to "job 

classification". A position is composed of certain status in relation to other jobs in the 

workplace, including whether the work is temporary or permanent, working conditions 

and benefits of employment. The_ grievor's temporary and permanent positions were 

different in term of their status, working conditions and benefits. They were different 

positions, and service in one cannot count for service in the other. 

Counsel for the employer asserted that a temporary position has less status than, 

and is different from, a permanent position. Temporary employees are hired for a fixed 

term and can be terminated at any time for any reason and permanent employees have 

job security and are protected by the just cause provisions in the collective agreement 

(once they have completed .the five-month probationary period). Temporary employees 

are not entitled to bump or displace employees in the event of a work force reduction, 

whereas permanent employees do have this right. Temporary employees do not enjoy 

the same benefits under the collective agreement such as access to the pension plan 
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and disability plans. 

Employer counsel disagreed with the subjective assertion by Mr. Fraser that when 

he was hired as a permanent employee his status did not change. It was suggested that I 

should disregard this testimony and instead focus on an objective analysis - one that 

takes into account the relative job security that attaches to each and the specific 

entitlements under the collective agreement that are enjoyed by permanent employees 

but not by temporary employees. 

Counsel for the employer next addressed the issues of past practice and estoppel 

in his final submissions. He took the position that the collective agreement was 

unambiguous and that the issue of the grievor's alleged entitlement to the permanent 

position of Staff Representative in the Hamilton Regional Office could be made without 

· resort to any extrinsic evidence. In the alternative, if the collective agreement is regarded

as ambiguous and extrinsic evidence is admitted, the evidence unequivocally supports

the employer's position that the griever was not entitled to the disputed role. To the

extent that there is any ambiguity, the employer's clear and unchallenged consistent

practice for the past seventeen years has been only to consider service in permanent

positions in assessing whether an applicant for a job has met the required twenty-four

months of service in their "current position" for the purpose of Article 11.02.02. The

employer has never made an exception to this practice. It has never considered

temporary service in assessing whether the twenty-four month requirement has been

met.

It was suggested by the employer that it is not sufficient for the union to make a 

bald statement in its submissions that it was unaware of a past practice spanning 

seventeen years. At the very least, the employer's evidence in this regard placed a. 

burden on the union to call evidence that it was not aware of the practice or to refute that 

practice. The union failed to do so. Therefore, the union has put forth no evidence to 
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substantiate its submissions. In any everit, the union's failure to lead such evidence 

raises an adverse inference that any evidence the union might have tendered would not 

assist it. 

In response to the union's argument regarding what evidence properly forms part 

of the record in this case, counsel suggested that the union's position that the collective 

agreement is unambiguous and therefore any extrinsic evidence tendered by the 

employer with regard to past practice is inadmissible and ought not to be considered, is 

not appropriate. At the same time, the union submits the extrinsic evidence tendered by 

its lone witness, the griever, is admissible and ought to be given considerable weight. In 

fact, the union's case is premised on extrinsic evidence. The union cannot have it both 

ways. Either the collective agreement is unambiguous and no extrinsic evidence is 

admissible by either party or, the collective agreement is ambiguous and extrinsic 

evidence, including the employer's evidence of past practice is admissible as an aid to 

interpretation. To selectively admit evidence as the union has suggested is grossly 

unfair, contrary to the accepted arbitral principles regarding the admissibility of extrinsic 

evidence, and would amount to a reviewable error. See in this regard Noranda Metal

Industries Ltd v. 1.8.E.W., Local 2345 (1983), 44 OR. (2d) 529, (CA) at para 11-13. 

If the employer's interpretation of the collective agreement does not prevail, the 

evidence of past practice is sufficient to establish an estoppel at least until the end of the 

current collective agreement. The elements of estoppel are well established. It will arise 

where: whether intentionally or not, the union has represented that it will not rely on its 

strict legal rights - silence on the part of the union can be construed as approval; when 

the union denies any knowledge of the practice, knowledge may be imputed to the union 

where the practice is long-standing; and the employer has relied on the representation to 

its harm or detriment. The purpose of the doctrine is to avoid inequity. See Re Insurance

Corporation of British Columbia and P.P.E.1.U., Local 278 (2002) 106 LA.C. (41h) 97

at page 108 and Re Toronto Transit Commission and A.T.U., Local 113 (1992), 26 
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L.A.C. (4th) 196 (Barrett) at p. 203.

As is noted above, the evidence establishes a consistent practice, whereby the 

employer considers only service in full-time positions in assessing whether an applicant 

for a job has met the required twenty-four consecutive months of service in his current 

position for the purpose of Article 11.02.02. The employer has never made an exception 

to this practice. It has never considered temporary service in assessing whether the 
. 

.. -

twenty-four month requirement is met. Counsel pointed out that Ms. Theriault gave 

specific evidence that this practice was discussed at meetings of the union executive 

committee that she attended and that the union was aware of it. Her evidence was clear. 

The union did not challenge that practice. It did not say anything. As noted above, it is 

insufficient for the union to simp.ly rest on a bald denial of that practice in its submissions. 

Counsel argued that the detrimental reliance in this case is clear. Not only has the 

employer been unable to negotiate the issue for seventeen years, a span of at least five 

collective agreements, it relied on the union's silence in awarding the current incumbent 

the permanent position in the classification of Staff Representative in the Hamilton 

Regional Office. The incumbent has been in that role continuously since May 7, 2008. 

The detrimental reliance in this case is greater still when the specific facts are 

considered. The griever was advised by a letter from the employer dated January 11, 

2008, that he would not be awarded the role because did not have twenty-four 

consecutive months of service in his current position under Article 11.02.02 of the 

collective agreement. The griever's evidence was that at the time he received the letter, 

shortly after it was actually dated, he felt that he was entitled to the role. However, no 

grievance was filed until March 12, 2008, two months after he received the letter dated 

January 11, 2008, and almost a month after the second posting had closed on February 

19, 2009. 

-. 
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lt was not unreasonable for the employer to conclude in these circumstances that 

the griever had simply accepted its response of January 11, 2008, that he would not be 

awarded the role because did not have twenty-four consecutive months of service in his 

current position. Indeed, the employer proceeded with the competition and ultimately 

filled the role on that reasonably held belief. 

Counsel disagreed with the union's suggestion that the employer somehow 

represented to the griever in its February 19, 2008, email that it would consider the 

griever for the competition. That email clearly states that while the Griever "may do well in 

a competition", the employer "is obliged to follow the Collective Agreement with the 

OPP SU and the Hiring Policy of the organization" in any hiring decisions that are made. It 

would be unreasonable to conclude that this was a representation that the griever should 

apply for the position or that he would be considered for the role if he did so. More 

importantly, it does not explain the two-month gap from the time the grievorwas first 

informed he would not be awarded the role and the filing of the grievance - an intervening 

period during which the role had been reposted and a competition undertaken. 

Ultimately, given that the long-standing nature of the practice and the absence of 
. . 

any evidence on the part of the union denying or refuting that practice, this is an 

appropriate case in which the doctrine of estoppel ought to be applied to avoid inequality. 

The union's submission that the griever ought to be awarded the role is not only at odds 

with the manner in which the parties have conducted themselves for at least seventeen 

years, it would also adversely impact the incumbent, who will have been in the role. for 

almost a year by the time this matter is decided. The estoppel ought to be applied until 

this collective agreement expires on June 30, 2009. 

In summary, counsel for the employer argued that whether the collective 

· agreement is regarded· as ambiguous or unambiguous, ·the grievance must be dismissed

as the union has presented no credible argument to support its interpretation. It has not
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met its onus. A plain and ordinary reading of Article 11.02.02 by itself and in the scheme 

of the collective agreement as whole unequivocally indicates that the grievor did not have 

twenty-four consecutive months of service in his "current position". The interpretation is 

buttressed by an unchallenged and undisputed past practice. At the time the postings 

closed on September 25, 2007, and subsequently on February 19, 2008, the grievor 

had approximately nineteen and twenty-three months of consecutive service, respectively, 

calculated from the date he was hired into the permanent position in the classification of 

Staff Representative in the Guelph Regional Office on March 13, 2006. Therefore, if the 

employer's interpretation of the collective agreement does not prevail, the evidence of 

past practice is sufficient to establish an estoppel at least until the end the current 

collective agreement. 

In the alternative, if the grievance is not dismissed, the griever ought not to be 

awarded the job. The parties' interests would be appropriately served by a declaratory 

award in the unique circumstances of the case. The griever has suffered no financial loss 

as a result of not being awarded the role. The wage rate in his current role and the 

disputed role are identical under the collective agreement, as are the incremental wage. 

increases for length of service. The benefits and protections provided for under the 

collective agreement are also identical. Given the griever has provided nci evidence of 

actual loss, nor could he be given the unique facts of this case, and since the incumbent 

has been in the position for a considerable length of time, a declaratory award would have 

the effect of putting the employer on notice that it violated the collective agreement and 

that it must administer it properly within its terms in the future without displacing another 

bargaining unit employee who is now firmly entrenched in that role. 

If a declaration is deemed insufficient, the competition should be rerun largely on 

the basis that the union has suggested. The griever would write the identical test 

administered to the incumbent during the job competition process. If the griever scored 

higher than the incumbent on that test, he would be awarded the role effective the date of 
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the test. The test would be administered as soon as practically possible following receipt 

of the decision. If the griever is ultimately successful, no further remedial relief should 

foHow as there is no evidence of actual loss. 

Counsel for the employer relied on numerous cases in support of his arguments. I 

have read all of them, but, except as already referred to in the submissions set out above, 

I do not intend to list them. 

Union's Reply Submissions 

In reply, the union agreed with the employer's assertion that the collective 

agreement language is clear and unambiguous. He also agreed that the employer was 

correct when it stated that it does not credit temporary service towards an employee's 

probation period. The parties have elected in Article 10.01.02 to credit temporary time for 

seniority but not for probation, something the parties are free to do. The union does not 

dispute the employer has a practice that employees, when made permanent staff, are 

required to serve a five-month probation period irrespective of how long, if any, previous 

temporary service that they have had. 

In response to the employer's argument that an employee's service crystallizes on 

the date that a job posting closes, the union pointed out that even if this is correct, it does 

not address the issue before me. The union is not suggesting that the employer 

manipulated the posting process to avoid considering the griever but that the employer 

somehow overlooked the griever as his application pursuant to the second posting ( and 

perhaps the first as well) fell through the cracks. 

The representative for the union disagreed with the employer's contention that the 

union had suggested that "classification" and "position" were one in the same. That was 
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not the union's position. The evidence was clear that despite the letter of December 9, 

2005, which offered the grievor temporary employment and stated that his assignment 

was for the Niagara office, the griever never worked in Niagara but was immediately 

assigned to the Guelph office. The union did not, nor does it suggest that the twenty-four 

months in the current position referred to in Article 11.02.02, means twenty-four months 

as a Staff Representative in different locations - it means 24 months in the current 

position - namely in the instant matter, in the Guelph Regional Office. The union 

acknowledges that the two years is a balance between an employee's right to exercise 

their seniority and the desire or need of the employer of some time for consistency in its 

service to the specific OPSEU membership. The union also disagreed with the assertion 

by the employer that the word "permanent" in Article 11.02.02 modified the words "current 

position" and suggested that it simply meant that the article applies to postings for a 

permanent position as opposed to a temporary one. 

In response to the employer's arguments with regard to the differing status 

between temporary and permanent positions, he suggested that the fact that the parties 

have elected to confer different benefits on temporary versus permanent employees is of 

no relevance. The point of the grievor's evidence was that there was no distinction, from 

the members perspective, in his job function between time spent as a temporary Staff 

Representative and time spent as a permanent Staff Representative and that he 

performed the same duties as a temporary employee as he did when he became 

permanent. 

ln terms of the evidence of past practice, the representative for the union 

disagreed with the comment made by counsel for the employer that it is not sufficient for 

the union to merely assert that it was unaware of a past practice spanning, seventeen 

years and that evidence should have been called to prove that the union was unaware of 

it. He wondered who the union was supposed to call? There currently are twenty-five 

stewards each elected for a two-year term. Was the union supposed to call all of the 

stewards who served in that capacity for. the past seventeen years to assert that they 

were not aware of the practice? 
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It was suggested that it is incumbent upon the employer, who is asserting the 

estoppel (the one with the evidentiary burden), to identify who in the union they allege 

was aware of, condoned or agreed with the practice - at that point, it could be suggested 

that an adverse inference be drawn if the union failed to call the so identified available 

union official whom the employer alleged condoned, agreed to or even was aware of the 

practice. There was no evidence from the employer on this point. The employer's witness, 

Ms. Theriault, could not point to a single occasion in which the union was made aware of 

the employer's position. No one from the union was specifically identified as having been 

aware of the practice. 

Estoppel is an equity doctrine - simply stated it exists to protect a party from acting 

to its detriment based upon representation made by the other party it would not rely on its 

strict legal rights. The employer failed to produce any evidence to suggest that the union 

was aware of the practice, much Jess agreed to or condoned it. The employer could not 

point to a single occurrence when the union made any representations on the practice. To 

suggest knowledge is to be to imputed would require evidence to show that the union 

ought to have been aware - how could that be when there was no indication that this 

particular circumstance had even occurred before - imputing knowledge should only be 

done in the clearest of cases - where it had to have been known. There was no evidence 

that .any employee had ever bid on a job with less than twenty-four months of service or 

. that the issue had even come up before. 

If the employer acted to its detriment in this case, it did so on its own accord. The 

grievance in this case was filed on March 12, 2008, almost two months before the 

Incumbent was appointed to the position. The union put the employer on notice in March 

that it disputed the employer's position, yet the employer chose to ignore it and 

proceeded on its course. It also chose to ignore the request of the union to hold off 

making an offer until the matter was worked out. The offer to the Incumbent was not 
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made until May 7, 2008. 

The employer seems to suggest that the grievor sat on his rights and said nothing 

from January 11, 2008, and that the employer understood that he "simply accepted its 

response of January 11, 2008". The suggestion that the grievor testified that he received 

the letter "shortly after it was actually dated" is incorrect. The grievor was clear that it was 

close to a month before he received the January 11th letter and that when he did receive 

the letter he raised it with the employer. He then followed up with various emails. The 

suggestion that no concern was raised for two months before the grievance was filed is 

incorrect. 

The grievor filed an application for the second competition and the employer never 

once responded to him. The employer never advised him that they would not consider 

him and did not take that position until the hearing into this matter. One would think that if 

the ernployer was going to take this position, they would have advised the grievor or the 

union at_ the time of the competition. 

In terms of remedy, a declaration alone would not make the grievor whole - this is 

an individual grievance and not a union grievance. A declaration alone, should the Board 

find a breach, does not put the grievor in the place he would have been if not for the 

breach. 

Decision 

The dispute before me primarily focuses on the interpretation to be given to Article 

11.02.02(a)(i) of the collective agreement. For ease of reference, I will set it out one more 

time: 

11.02.02 (a) (i) The Employer ne�d not consider any pro-tech employee applying 
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for a permanent position until they have completed twenty-four (24) consecutive 
months of service in their current position. 

Although other issues have also ccme up in this case, the key issue before me is 

the meaning to be given to the words "current position" in the above-noted article. The 

question before me is: "Did Neil Fraser complete twenty-four months of consecutive 

service in his current position such that he should have been considered for the Hamilton 

Staff Representative position which was the subject of two job postings?" 

I would like to thank the parties for the comprehensive, thorough final written 

submissions that they have provided to me. Generally speaking, I did not set the 

submissions out verbatim as it would have significantly added to the length of this already 

lengthy award. However, I read the submissions carefully and have done my best to 

summarize and condense them. Although I have not set out all of the arguments made by 

the parties, I wish to make it clear that I have taken them into consideration in determining 

the issue before me. 

Before I begin my analysis of Article 11.02.02, I would like to address the 

arguments of the parties concerning what evidence I should or should not consider i/1 

resolving the dispute before me. At the beginning of this award, I spent some time setting 

out the facts that led up to the filing of the grievance in this case. I reviewed these events 

as they provide the background to this case and the context that led to the crystallization 

of the dispute between the parties. Certain facts are not in dispute and others are. 

Counsel for the employer suggested that if I were to conclude that the collective 

agreement is unambiguous on its face, I should not consider any extrinsic evidence called 

by either party. However, should I conclude that the language is ambiguous, then I should 

consider all of the extrinsic evidence including the evidence of past practice which was 

called by the employer. He argued that it would be unfair to admit the evidence called by 

the union in this case and to not admit the evidence of the employer. 
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It has been my experience that in dealing with cases that involve the interpretation 

of a collective agreement, it is not uncommon for the parties to proceed by way of an 

agreed statement of fact. The agreed-to facts provide the context for the case and 

highlight the events that led to the dispute over the meaning of the collective agreement 

language at issue. In this case, the parties did not elect to proceed in that fashion but 

instead chose to call viva voce evidence and to provide me with documentary evidence. 

Either approach is fine. However, I point this out because I wish to differentiate between 

evidence that goes to establishing the events that led up to the crystallization of the 

dispute over the interpretation of the collective agreement and evidence that is called by 

the parties as an aid to the interpretation of the collective agreement language. The later 

often consists of evidence regarding past practice or negotiations and/or collective 

bargaining history. 

In this case, neither side called any evidence that addressed how the language 

before me came to be part of the collective agreement. I did not hear any evidence of the 

actual collective bargaining history that led to the inclusion of Artide 11.02.02(a)(i) into the 

collective agreement. 

It is clear that the parties have a different interpretation of Article 11.02.02(a)(i) of 

the collective agreement and do not agree on.what the existing past practice is. Ms. 

Theriault gave evidence that the employer's past practice has been to consider only 

seNice from the date that an individual is hired into a permanent position in assessing 

whether or not an applicant for a position has met the requirements of Article 11.02.02. 

She indicated that the employer has historically never considered temporary seNice but 

has considered only seNice from the date of the employee's permanent hire. The union 

took the position that it was not aware that this was the employer's interpretation of Article 

11.02.02 until the issue came up in Mr. Fraser's case. 
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Ms. Theriault testified. that it had always been the practice of the employer to 

consider only permanent service when determining if an individual had met the threshold 

of "twenty-four consecutive months of service in their current position" so as to be able to 

apply for a position pursuant to Article 11.02.02. She indicated that in her experience the 

employer had never considered temporary service but only service from the date of hire 

as a permanent employee. She stated that in her nineteen years with OPSEU, fourteen of 

which were worked in Staff Relations, she knew of no occasion when the employer had 

made an exception to the rule or waived the rule and counted temporary service in 

calculating the twenty-four month period. However, in cross-examination, Ms. Theriault 

was unable to point to an example in which the specific issue before me had been raised 

and discussed with a union representative. She indicated that the employer's practice had 

been discussed at meetings of the union's executive committee and could point to 

examples where employees had questioned the twenty-four month rule but admitted that 

there has never been a specific conversation with a union representative in which the 

issue of whether or not temporary service should or should not be included was 

discussed. She agreed that the letter dated January 11, 2008, which was sent to Mr. 

Fraser and is set out in the text of this award, was a standard letter or template sent to 

individuals who for whatever reason do not meet the twenty-four month rule. This letter 

does not differentiate between permanent and temporary service. 

I have carefully reviewed the testimony given by Ms. Theriault on this point. I am 

satisfied that although she initially took the position while giving evidence before me that 

she had inferred the union's silence on this issue to mean agreement, she ultimately 

agreed in cross-examination that no conversation with a union official in which the 

employer indicated its position that temporary service would not count had ever taken 

place. She ultimately agreed that she could not recall a situation in which the specific 

issue before me had come up previously and that therefore she could not recall an 

occasion upon which the employer's interpretation of Article 11.02.02 had been 

communicated to the union. 
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Therefore, while the employer may have in the past interpreted "current position" 

as those words are used in Article 11.02.02(a)(i) to include only service in a permanent 

position, there is no evidence that this practice was ever specifically communicated to the 

union. Ms. Theriault could not point to a previous competition in which the issue of the 

use of temporary versus permanent service for the purposes of determining whether an 

employee had met the requirement for twenty-four consecutive months of service had 

been dealt with. It is clear that prior to the events that gave rise to the grievance before 

me, the union was unaware that this was the employer's view. I accept that the evidence 

given by Ms. Theriault reflects her honest belief as to the meaning of the words in dispute 

and reflects her understanding of the employer's past practice. I have considered this 

evidence as it explains why the employer took the position it did with regard to Mr. 

Fraser's application for the Hamilton position. However, as the union was unaware of the 

employer's interpretation, it cannot be said that it agreed with, condoned or acquiesced to 

the employer's position on the meaning of the word "current position". The union did not 

represent that it would not rely on its strict legal rights through silence on the issue as it 

was not aware of the employer's position. In the absence of specific union knowledge of, 

or concurrence with, the employer's interpretation of Article 11.02.02(a)(i), this disputed 

evidence of "past practice" called by the employer is of little assistance to me as an aid to 

the interpretation of the collective agreement language before me. 

My task in this case is to interpret the collective agreement and in particular the 

words "current position" as those words are used by the parties in Article 11.02.02 (a)(i). 

To assist in interpreting collective agreements, arbitrators have accepted and applied 

various rules of construction or interpretive principles. (See in this regard, DHL Express 

(Canada) Ltd. and C.A.W. Locals 4215, 144 & 4278 (2004) 124 L.A.C. (4th
) 271). The 

goal is to determine the intention of the parties and to provide an interpretation that is 

based on the actual words that the parties have chosen to use in the yollective agreement. 

In determining the intention of the parties, it is assumed that the parties meant what they 

said. It is my role to give the language used by the parties a meaning that it can 

reasonably bear and that is internally consistent. It is also a well-accepted principle that 
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collective agreement language should be given its ordinary and plain meaning and that 

provisions in the agreement should be construed as a whole and interpreted in the context 

of the entire collective agreement. Cases of this nature turn on the specific wording found 

in the collective agreement. 

It is important to keep in mind the unique circumstances of this case. The employer 

in this case, OPSEU, is a trade uhion. As was pointed out by the representative for 

OPSSU, the individuals bargaining this collective agreement both on behalf of the union 

and the employer are very experienced people who, to a large extent, do this, or 

something very much like it, for a living on behalf of the membership of OP SEU. It is 

important to note that these are sophisticated parties that have a lengthy collective 

bargaining relationship. I agree that particularly in this case, it ought to be assumed that 

the parties meant what they said and chose the wording they did for a reason. 

When interpreting a provision in the collective agreement, it is important to keep in 

mind the purpose behind the language that is in dispute. Why did the parties include a 

particular clause in their collective agreement? What was the reason for negotiating the 

language? What were the intentions of parties when the language was agreed to? In this 

case, the parties agree that the purpose behind Article 11.02.02(a)(i) is to limit the 

movement of Staff Representatives to so as to provide stability in the workplace and 

consistent service to the OPSEU membership. It is important for the Staff Representatives 

to develop relationships both with the OPSEU members they represent and with the 

employers they deal with. It is disruptive to these relationships if there is no continuity in 

the Staff Representative assigned to a particular portfolio of union locals and employers. 

Mr. Fraser indicat€d that there had been a history of Staff Representatives applying for 

positions as they became available and moving frequently. To address this continual 

movement, the parties agreed to restrict it by including Article 11.02.02(a)(i) into the 

collective agreement. That is the reason why Article 11.02.02(a)(i) was negotiated. 
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1 concluded earlier in this award that when Mr. Fraser started working in the Guelph 

office on December 12, 2005, from the outset he performed the full range of duties 

normally performed by a Staff Representative. Mr. Fraser is the Social Services 

Representative in the Guelph offrce and at the time of the hearing he was still performing 

the same bundle of duties as he was when he first started in the job. He is still working 

with the same union locals as he was when he first started in the temporary position. He 

indicated that the only change that has occurred since he first commenced in the position 

is that he has had additional locals assigned to the group he services. As he put it, the 

work itself has not changed, there is just more of it. 

In final submissions, counsel for the employer suggested that the interpretation of 

the word "position" being put forward by the union was at odds with the plain and ordinary 

meaning of the term as it imports the word "classification" into Article 11.02.02. He 

asserted that the word "position" is not equivalent to "job classification", as a position is 

composed of certain status in relation to other jobs in the workplace including whether or 

not a job is temporary or permanent. He asserted that a temporary position has less status 

than and is different from a permanent position for a variety of reasons which are set out 

previously in this award. Counsel disagreed with the assertion by Mr. Fraser that when he 

was hired as a permanent employee his "status" did not change. It was suggested that I 

should disregard this testimony and instead focus on an objective analysis - one that 

takes into account the specific entitlements under the collective agreement that are 

enjoyed by permanent employees but not by temporary employees and the relative job 

security that attaches to each. Applying the plain and ordinary meaning to the term 

"position", counsel stated that the griever's temporary and permanent positions were 

different in terms of their status, working conditions and benefits when viewed in the 

context of the collective agreement as a whole. They were in fact different.positions and 

therefore service for one cannot count toward service in the other. 

The representative for the union disagreed with the suggestion by counsel for the 
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employer that he was equating the term "classification" with the term "position". The 
' . 

griever's classification was that of Staff Representative. The union does not assert that the 

reference to twenty-four months in "their current position" means twenty-four months as a 

Staff Representative working in different locations. 

I do not accept the employer's argument that the union is attempting to import the 

word "classification" into Article 11.02.02. What the union is suggesting in this case is 

simple. As the griever worked in the same regional office, servicing the same OPSEU 

employees and locals while employed as a temporary employee as he did after he 

became permanent, he therefore worked in the same "position" for the entire time. Thus, it 

appears that there is no dispute between the parties that the word 'position" is not 

equivalent to the words "job classification". 

Both parties have used the word "status" as a defining characteristic in discussing 

Mr. Fraser's transition from a temporary employee to a permanent employee. However, 

they each give it a different connotation. In my view, the ways in which the parties define 

"status" are not mutually exclusive and both are no doubt entirely accurate. Mr. Fraser 

says his "status" in the eyes of the individuals and locals he serves and in the eyes of the 

employers he deals with did not change when he became permanent. That he would not 

be viewed or treated differently simply because his status changed from temporary to 

permanent. This is urged upon me to buttress the union's argument that whether or not he 

was temporary or permanent, his "current' position remained the same. The employer 

states that the "status" of an employee changes when that person moves from being 

temporary to permanent within an organization. The employer is using the word status to 

define the differing attributes or entitlements between temporary and permanent 

employees. This argument is put forward in support of the employer's position that when 

Mr. Fraser became permanent, he was "newly hired" into the permanent position and that 

it was not therefore his "current position". 
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Counsel for the employer in his submissions took the position that under this 

collective agreement, the word "seniority" is expressly defined to mean the length of 

service of a permanent employee in the bargaining unit (see Article 10.01.01). While this 

statement is correct in so far as it goes, in Article 10.01.02 the parties have qualified this 

definition of seniority by providing that notwithstanding Article 10�01.01, for the purpose of 

calculating seniority it shall include temporary service provided the temporary service was 

continuous and unbroken prior to the employee becoming a permanent employee. 

The employer argued that when Mr. Fraser became a permanent employee, he 

was a "new" employee and that this broke his service for the purposes of Article 11.02.02. 

It was also suggested that when Mr. Fraser was hired into the permanent Staff 

Representative position in the Guelph office and commenced employment on March 13, 

2006, he was hired into a "new" position. The fact that he was required to serve a five

month probationary period was supportive of the position that he was a "newly hired" 

employee. Therefore, it cannot be said that time worked by the griever as a temporary 

employee is time worked in his "current position" for the purposes of Article 11.02.02. 

Articles 10.01.01 and 10.01.02 provide for a definition of seniority. In these 
. . 

provisions, seniority is defined as the length of service with the employer as a permanent 

employee with the proviso that, for the purposes of calculating seniority, it shall include 

temporary service if the temporary service was continuous and unbroken prior to the 

employee becoming a permanent employee. Earlier in this award, I concluded that Mr. 

Fraser's temporary service was continuous and unbroken prior to his becoming a 

permanent employee. Therefore, whether or not he is considered to be a "new' employee 

for certain purposes when he becomes permanent is not of assistance to me as the issue 

before me is the interpretation of Article 11.02.02 and in particular the meaning of the 

words "current position". He could be treated technically as a new employee when he 

becomes permanent but still be working in his current position. Simply because his status 

changed from temporary to permanent does not mean he changed his position. Therefore, 
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having determined that he did complete twenty-four months of consecutive service (which 

is one of the requirements of Article 11.02.02), the remaining question that I must answer 

is whether or not the consecutive service was in his current position. 

Counsel for the employer suggested that the use of the word "permanent" as a 

qualifier for the word position in the second line of Article 11.02.02 (which states that the 

employer need not consider any employee applying for a permanent position until they 

have completed twenty-four (24) consecutive months of service in their current position) 

indicates that the parties have specifically turned their minds to the meaning of the word 

"position" and have chosen to define it by reference to whether it is permanent or 

temporary not by reference to job classification. In his opinion, the word permanent is the 

key modifier of the term "position" as that word is used in the entire article. 

In assessing the actual words used by the parties and assuming that the parties 

meant what they said, it is clear that the word permanent modifies the first use of the word 

position in Article 11.02.02. In other words, to attract the application of Article 11.02.02 the 

position that is being posted must be a permanent one. However, the word permanent 

does not modify the second use of the word position in the article. On that occasion, the 

word position is modified by the word current. 

After having carefully considered the evidence before me and the extensive and 

detailed submissions of the parties, I have come to the conclusion, based on the.specific 

facts before me, that Mr. Fraser's combined temporary and permanent service in the 

position of Staff Representative in the Guelph Regional Office handling the social services 

portfolio met the requirement of "twenty-four (24) consecutive months ofservice in [his] 

current position" as per the words of Article 11.02.02. The evidence is clear and 

undisputed that from the time he commenced working in the Guelph office Mr Fraser did 

essentially the same job or work. While his status changed from that of a temporary 

employee to a permanent employee, the job or work he was actually preforming on a day-
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grievor whole. 

I am satisfied that the declaratory relief set out above is not a sufficient remedy in 

and of itself. The u.nion requested that should I find that the grievor was improperly 

excluded from the internal competition, that he be awarded the position in Hamilton 

retroactively to January, 2008, and that he be made whole for any expenses he incurred 

working out of the Guelph office instead of the Hamilton office retroactive to that date. As I 

did not come to this conclusion, this request for relief is not appropriate. 

If I was not prepared to award the grievor the position, the union argued In the 

alternative that the competition should be rerun as between the incumbent and Mr. Fraser. 

However, the union indicated concerns with simply holding a new competition as the 

incumbent would unfairly benefit from the experience gained working in the position for 

over a year. The union suggested that the only way to get around this unfairness would be 

to test the griever using the identical test that the incumbent wrote. It was indicated that 

the test had never been provided to the union so the griever would not have seen it. The 

union requested that should the grievor be successful in achieving a mark higher in the 

competition than the incumbent, .he should be awarded the position in the Hamilton office 

effective May 9, 2008, which was the date that the incumbent accepted the position. The 

union also asked that the grievor be made whole for any expenses he incurred working 

out of Guelph instead of Hamilton retroactive to May 9, 2008. The union placed one 

caveat upon this requested relief. As the union has not seen the test, the right to challenge 

the test was specifically reserved should the union feel it was not relevant to the position 

or not appropriately weighted to the position. 

The employer agreed that if I were to order that the competition be rerun, it should 

be rerun largely upon the basis suggested by the union. The griever would write the 

identical test administered to the incumbent during the job competition process. If the 

grievor scores higher than the incumbent on that test, he would be awarded the role 
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effective the date of the test. The test would be administered as soon as practically 

possible following receipt of this decision. However,, if the grievor is ultimately successful, 

no further remedial relief should follow as there is no evidence of actual loss. 

Accordingly, I hereby declare and direct: 

1. That the grievor be afforded the opportunity to write the identical test

administered to the incumbent during the job competition process for the 

Staff Representative position in the Hamilton office as soon as possible. 

2. Should the grievor score higher than the incumbent did on the test, he

shall be immediately awarded the Staff Representative position in the 

Hamilton office. 

If Mr. Fraser is successful in obtaining the Staff Representative position in 

Hamilton, it is appropriate for him to receive some compensation for the additional 

expenses he incurred due to the fact that he was not working out of the Hamilton office 

from May 9, 2008, onwards. However; the employer is correct that I do not have any 

evidence of actual loss before me at this point so I am not in a position to order 

compensation in a specific amount. Therefore, I direct the employer to compensate the 

grievor for the additional expenses he incurred due to the fact that he was not working out 

of the Hamilton office from May 9, 2008, onwards and refer the matter back to the parties 

to determine what this amount is. 

In the event that the relief that I have ordered is not possible because the union 

wishes to challenge the test as it feels it was not relevant to the position or not 

appropriately weighted to the position, or the parties are unable to agree on the issue of 

compensation to the griever, I will specifically remain seized of these issues. I will also 

generally remain seized in the event that the parties have any difficulties with the 
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implementation or interpretation of this award. 

Dated at Toronto this 23
rd 

day of June, 2009. 

Janice Johnston 

Arbitrator 




