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AWARD 
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. This is an overtime case. At issue is approximately $2000 in wages, for 
payment of 24.5 hours of overtime worked in April, 2004 preparatory to and 
during an OPS EU strike at the Sy! Apps Youth Centre in Oakville. It is not 
disputed that Ms. De Freitas (the Grievor), who is a staff representative (SR) with 
OPSEU, worked the hours. Nor, frankly, is there an attempt made by the 
Employer to suggest that the time was not well spent. At issue is simply the right 
of the Employer to deny payment where approval to work overtime had not been 
sought and granted prior to doing the work, in accordance with the collective 
agreement. 

For OPSSU (the Union), the Employer's continuing refusal to pay, in all of the 
circumstances of this case, is breathtakingly unreasonable and discriminatory. 
While the Grievor may not have sought prior approval to work all the hours in 
dispute, there are a host of factors informing that decision, which erodes any 
Employer claim that it acted reasonably. 

The Union alleges some general factors: the Griever faced a very precipitous 
strike and a demanding and distrustful Local, which both f'.lecessitated the work 
and made 'timely' pre-approval for same problematic; in any case, the request 
for and approval of overtime, after the fact and especially for work done 
associated with a strike, was commonplace at OPSEU. ln addition, and more 
specifically, the Griever alleges that, during the period in question, when she 
sought approval from Frank Rooney, f1er supervisor, he demeaned and 
harassed her and unreasonably withheld overtime approval. In these 
circumstances, she concluded that she could not continue to deal with.him and 
do her work, without burning out. She advised her steward, Don Stewart, of her 

· situation; it was agreed between them that she would not continue to seek 
approval and Mr. Stewart advised 2 representatives of the Employer of the 
situation. In addition to this notice to the Employer, the Union relies on 
comments and actions of various Executive Boa~d members of OPSEU, who 
when advised of the situation, suggested that pre-approval during a strike was 
not required, in any case. · 

Tue Employer submits that the case is essentially about the fundamental 
management right to authorize and approve overtime, especially given the clear 
language of the collective agreement. Mr. Rooney was completely within his 
rights to refuse to approve overtime, after the fact, where the Grievor, who knew 
the requirement, refused or neglected to seek pre-authorization. The Employer 
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denies that any harassment took place and suggests that the allegation is a 
gross overreaction.to Mr. Rooney's legitimate attempts to manage the Grievor's 
time. By the end, the Employer was arguing that the allegations against Mr. 
Rooney amounted to nothing more than "character assassination" and were 
made in the attempt to avoid being managed at all. The Employer submits that 
the language in the collective agreement is unambiguous: pre-approval is simply 
required, and submits that there is no consistent practice which could be 
construed to prevent the Employer from acting in accordance with that language. 

II 

The collective agreement language provides: 

Appendix "A" 

A 1 - HOURS OF WORK, COMPENSATING TIME AND OVERTIME 

1.05 Hours worked beyond forty-four (44) hours, Monday to Friday, must be authorized 
in advance by the Employer. These hours will be paid, banked, or taken as lieu 
time atthe rate of time and one half (1-112). Banked hours must be cashed out bY 
December 31 of each year. At the employees option , they shall receive cash or 
lieu time or any cbmbination thereof, however the scheduling of the Heu time must 
.be approved by the supervisor. 

Appendix A2 - WEEKEND AND PAID HOLIDAY OVERTIME - LIEU TIME 

2.01 · When an employee is required to work on a Saturday or Sunday, they shall be 
compensated at the rate of time and one half (1-1/2)forall hours worked. At the 
employee's e>ption. they shall receive cash or lieu time or any combination thereof. 

2..02 When an employee works on a paid holiday, as outlined in Article 20.01 they will 
be paid at the rate of time and one half (1-112) for all hours worked plus one 
credited lieu day. 

Ill 

This matter was heard over the course of 5 days. The Union called 5 witnesses: 
the Grievor and the aforementioned Mr, Stewart, who in addition to being the 
Union's Chief Steward, is also an SR; the Union also called Mohar Pudhram, 
who was the Syl Apps' Local President during these events, and Gus Collins and 
Tom Wood, 2 experienced SR's, who testified about the practice respecting 
overtime approval and more generally about the professional relationship 
between SR's and their supervisors: The Employer called Frank Rooney and 
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Louise Rose. Ms. Rose, like Mr. Rooney, is an experienced supervisor at 
OPSEU. · . . . 

Because many cif the material facts are in dispute, especially the 
characterization of Mr. Rooney's treatment of the Griever, but also including all 
nature of practice evidence, significant evidentiary detail, unfortunately, is 
necessitated. · . 

The Grievor is a staff representative and negotiator with OPS EU and has been 
in that position and in other responsible positions with OPSEU for 16 years. She 
takes her work very seriously and is clearly a very committed and hard working 
individual. In 2004, she had a significant workload. Working out of the Hamilton 
office, her assignment was the Young Offender sector; it included the Syl Apps 
Youth Centre in Oakville. 

The Griever's 'sectoral' supervisor during the course of these events was Frank 
Rooney. He had, just prior to the events in question, been reassigned to the 
sector and, therefore, by implication, to the Grievor .. He had been her 'home' 
supervisor in the period from late 2001 to early 2003. Mr. Rooney is, without 
doubt, a fiercesorne intelligence, with comprehensive expertise in industrial 
relations. He characterized their past relationship as 'cordial' and 'fairly good'. 
Certainly, there is nothing to suggest that they had clashed before these events 
or any evidence that she had complained about his managerial style before. Nor 
is there any suggestion that the Griever was difficult to manage or prone to 
complaint. 

Commencing in January, 2004 Ms. De Freitas' main task at Syl Apps was to 
negotiate the seeond collective agreement at the facility since it lost its OPS 
status in 2000. That loss had a significant negative impact on the bargaining 
unit. The Local felt that it had been 'sold ouf by OP SEU. (That it had been 

. President Casselman's former Local only seemed to heighten this sense of 
betrayal.) On her arrival on the scene in 2004, the Grievor quicky realized that 

. her bargaining team reflected this deep dissatisfaction with OPSEU; some 
members advised her that they had been elected to ensure that OPS EU didn't 
'screw' them again or do any 'back door' deals. The Griever set out to convince 
them that OPS EU had only their best interests in mind and committed herself to 
the challenging task of both negotiating a collective agreement and building 
bridges with the Local. 

That task was made far more challenging by the facility's bargaining strategy. In 
the wake of a notice to bargain, the employer made an immediate request for 
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conciliation. And, on the first day {March 24) of two days set down for 
conciliation efforts, immediately after proposals had been exchanged - the Union 
had 60 and the employer was seeking_ 6 concessions - the employer sought a 
'no board'. This accelerated the pace of everything. The Local was now looking 
at a potential strike in April; no strike vote had been conducted and the 
bargaining strategy had to be revisited. 

On March 24, the Grievor sought advice from Mr. Rooney. This is not unusual· it 
. ' 

is not only mandated when there is the likelihood of a strike within 15 days, but 
relying on supervisors for their expertise is commonplace and the latter have an 
interest in knowing whafs going on for resource reasons: does the 
representatiVe need assistance? Does overtime need to be worked?, etc. She 
called him in the presence of the bargaining team to apprise him of the situation. 
He strongly advised that the number of proposals had to be immediately 
reduced to 12-15 for a mediation session now scheduled for April 7 and to 3-4 
for a second day, scheduled April 13. The Grievor suggested that he share that 
view directly with the team, which he did over the phone. Members of the team 
were incensed at his presumption. The Grievor realized, given all the 
circumstances, including the distrust of OPS EU, the time spent with the 
membership assembling the proposals, and the absence of any bargaining, that 
the team could not reduce its demands in this fashion without going to the 
membership. For the Grievor, his direction to do what she could to reduce the 
number of demands going into bargaining was unprecedented in her years at 
OPSEU. For Mr. Rooney, it was the instruction he would have given any SR, 
given his reading of the situation. He saw a long strike in the offing (and, as it 
turned out, it lasted 7 months). Mr. Rooney acknowledges that there was 
tension between them. Both felt taken by surprise by events, and Mr. Rooney 
had been helpless at the outset of events because they predated his 
reassignment to the sector. 

The .Grievor had a second telephone conversation with Mr. Rooney on March 
29. The theme of that conversation was the same: his insistence that the 
Local's proposals be dramatically reduced. While the Grievor knew the strategy 
was in theory correct, she Was working hard with her committee to reduce them 
to 50. She felt stuck between the Local and Mr. Rooney; and she felt that he 
was being wilfully blind to her obvious and difficult dilemma. (I will set out the 
Local's view of Mr. Rooney's intervention, momentarily) 

A strike vote originally scheduled for April 7 had to be bumped up to March 31 
and April 1 and, with the possibility of a strike imminent, a host of administrative 
and communicative tasks had to move into high gear. The Grievor had no other 
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staff support during these events; nor was she offered any. It was in this context 
that Ms. De Freit~s made her third call to Mr. Rooney on April 1, in order to, 
amongst other things, get approval for overtime for the remainder of the week. 

She testified that in response 'he barked at me': "its 3 p.m. on Thursday and 
you're already calling in to say you're at 44 hours and seeking authorization for 
overtime". She felt attacked; she felt that her competence and work ethic were 
being questioned. She expressed astonishment that he was not appreciative of 

. the amount of work that needed to be invested for strike prepl;lration, especially 
with this Local. She asked if he thought that she was misleading him on the time 
spent or not working diligently and he responded 'no'. 

In the Griever's version, Mr. Rooney directed her to report to his office, in 
·Toronto, at 9 a.m. ori Monday April 5 to discuss her time management.. She 
considered this demand, and the tone in which it was conveyed, to be so abrupt, 
offensive and mean-spirited, that she was at a loss to understand what was 
going on. She testified that she felt demeaned and humiliated by him and 
wondered how she could possibly cope with the added stress. In Mr .. Rooney's 
version, which receives testimonial support from Ms. Rose, who was in the office 
with Mr. Rooney during the April 1 telephone call, he also offered Hamilton as 
another meeting place option; the Griever denies that Hamilton was offered. 

The end result of this conversation was that Mr. Rooney did not approve her 
time to attend the strike vote on April 1, though she protested same and though 
the Union's evidence and legal view is that this was a breach of OPSEU's 
Constjtution and practice. Mr. Rooney acknowledged that his decision was not 
in accordance with normal policy; Ms. Rose also acknowledged that it was 
without precedent. Nor was the Griever approved to work beyond 9 p.m., though 
she made clear that she needed to meet with the team after the count. He 
authorized her to attend the count and directed her to complete her work for the 
remainder cif the week prior to the count At that point, the Grievor advised.him 
that she could not come to his office on Monday morning because she had a 
meeting scheduled with the bargaining team. She testified that his response to 
that was in the same offensive vein: "how much time do you need with this team/ 
haven't you metwith them enough?" In lieu of coming in, Mr. Rooney directed 
her to call him at 9 a.m. on Monday the 5!11; she was also to submit a detailed 
itinerary for her next 2 weeks by that time. 

By this point, Ms. De Freitas testified that she had been reduced to tears. Mr. 
Rooney's tone, scrutiny, refusal to authorize. her hours and demand for a 
detailed itinerary, were without precedent in her 16 years with OPSEU and at 
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odds with her understanding of the experience of all her co-workers, especially 
during strike preparation. Shaken, she called her steward, Mr. Stewart, who 
agreed with her. 

In accordance with Mr. Rooney's directions, she did not attend the strike vote, 
though she was in attendance for the count. She worked past 9 p.m., as she 
knew she would have to, and advised Mr. Rooney of same, though she made no 
claim for that time. The Committee, concerned that she had not attended the 
vote and that her approval for overtime .was being withheld, advised her that they 
intended to take the matter up with Executive Board members at a President's 
event the following Saturday. The Griever testified that she advised Mr. Rooney 
of the Committee's intent in order to "give him a head's up". 

On April 2, the Grievor was phoned by Ms. Chris Madill, a Region 2 Board 
member, who was enquiring about the strike vote at Syl Apps; Ms. Madill 
expressed pleasure at the overwhelming strike mandate. The Griever also 
advised her that some of her team members would be spe~king to her at the 
President's session about their concern that overtime had not been authorized. 
Ms. De Freitas testified that Ms. Madill said: 'that the rules regarding overtime do 
not apply to negotiations and strikes'. 

On April 5, she had, in her view, another unpleasant and difficult telephone 
conversation with Mr. Rooney. In accordance with his directions, she had sent 
him a detailed itinerary and called him at 9 a.m. The Griever testified that he 
began to instruct her on how to manage her time, what could be dropped or 
delayed. They disagreed both about the importance of other servicing matters 
that she was still attending to and about the amount of time she was spending 
with the Syl App's committee. She testified that this was the first time in her 
many years at OPSEU that she had received this kind of instruction. And she 
felt that no matter what she said, he took a contrary position. She advised him 
that with 2 days of mediation scheduled for April 7 and 13, that she would need 
some overtime approved to work on one of the two statutory holidays: Good 
Friday or Easter Monday. He said that he did not have that authority and further 
that he did not know who did. (Mr. Rooney did have the authority; he testified 
that he was simply mistaken about that because of the terms of his own 
collective agreement). The Griever concluded that he was just being difficult. 
Their conversation ended with what she considered to be conflicting instructions: 
spend more time with the committee/ spend less, which she believed was a 
testament to his unreasonableness. Immediately after their conversation, she 
left a message for Mr. Stewart that she was at a breaking point. 
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Mr. Rooney had requested that she call him after the April 7 mediation, which 
she did after midnight (now the 8111). He enquired as to what she planned for the 
remainder of the week and questioned her intention to attend 2 .General 
Membership meetings and a Mobility Group meeting. She felt that she was 
being chastised for the customary work of preparing members for a strike. 

On April B, she went to see her MD regarding her stress and workload. Her 
Doctor recommended immediately taking time off. The Grievor advised her 
physician that she could not do that, but that she had a holiday planned 
commencing on May 2. Mr. Stewart returned her call just as she was pulling into 
the Doctor's parking lot. She told him that she could not continue to deal with 
Mr. Rooney, that every time the issue of overtime came up, he abus.ed and 
demeaned her. Mr. Stewart testified that he told her the Union would 
immediately file a grievance about the mistreatment and that he would contact 
the Employer immediately about it. Further, he advised, given what he saw as 
her clear mental distress, that he would take her case up with the Employer 
immediately, that she should do the work necessary for strike preparation, not 
deal with Mr. Rooney until the issue had been resolved, and that he would 
advise the Employer of same. He immediately contacted Ms. Casselman's 
office and spoke with Mike Grimaldi, her Executive Assistant; Mr. Stewart also 
called Ms. Theriault, a senior OPS EU manager. He advised both of the 
situation, the Union's concern and about the Grievor not having to deal with Mr. 
Rooney until the matter was resolved. 

. ' 
In the wake of the lack of success at the April 7 mediation, the Halton Police 
contacted the Griever on or about April 8 to advise her of a meeting for April 12 
(Easter Monday) to negotiate a picket line protocol. The Griever testified that 
she had to go to the meeting, that it was not something she could delay, pending 
Mr. Stewart's efforts resolving her issues with Mr. Rooney. She attended and 
subsequently made a 4.5 hour overtime claim. 

It is unnecessary to set out events over the course of the next 2 to 3 weeks. The 
Griever gave a very detailed account of her work and why it was necessary for 
the period up to and including May 1. Frankly, the Employer led no evidence to 
the contrary. AU of the overtime claimed and disallowed for this period - 24.5 
hours, including the 4.5 hours on Easter Monday- was strike related. She not 
only viewed it as essential work, but as we shall see momentarily; the Local 
wholeheartedly shared the view. Moreover, it was work which simply had to get 
done because she was leaving the country for her scheduled 1 week vacation 
commencing May 2. {It.is also worthy of note that she testified that she worked 
many additional hours, for which she made no claim.) 
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In the wake of h~r vacation, she filed detailed time sheets claiming the overtime. 
Mr. Rooney denied the payment of all hours claimed for which she did not seek 
and receive pre-approval and OPS EU has continued to deny same. · 

At one point in her evidence, the Grievor said that 'no one in the bargaining unit 
expressed dissatisfaction with my work'.· This clearly was an understatement. 
Mr. Mohar Pudhram, who had been President of the Syl Apps Local for many 
years and is a very experienced trade unionist, not only confirmed Ms. De 
Freitas' characterization of the Local's profoundly distrustful view of OP SEU in 
the wake of the 2000 privatization, but praised the Griever's work with the Local 
·without reservation. The language he used to describe her work. during the 
period in question speaks for itself: 'she is the source of muc;h intellectual horse 
power in this organization and well researched'; 'she was everything to us; we 
could not have done anything without her'; 'we called her up in the middle of the 
night for advice on all of our problems'; 'if OPS EU thinks she was wasting time 
with us, they are. dead wrong'; 'there was no socializing; it was all work time'; 'her 
work won her much respect amongst the membership'; 'she spent a lot of time 
with the membership on priorizing demands; if it had been another staff rep, they 
would have dropped dead'; 'she did an enormous amount of work for us which 
enriched all of our knowledge'. And that is just a sample of Mr. Pudhram's 
praise. 

On the other hand, he was highly critical of Mr. Rooney for "overstepping his 
jurisdiction•. While cognizant that Mr. Rooney's advice to reduce demands 
made industrial relations' sense in the abstract, he characterized the timing and 
style of the latter's inteivention, given the Local's distrust of OPS EU and the 
clearly articulated view of the membel"Shlp that this round had to make up for 
some of the ground lost on privatization, "abominable"; he couldn't believe "the 
gall"; "it shocked and angered us that he did this; this is a membership driven 
union; we pay him and instruct him, not vice versa". 

Mr. Pudhram was so shocked that the Grievor was not allowed to attend the 
April 1 vote, that he immediately advised her that he would be taking the matter 
up with Executive Board members at a President's meeting the following 
Saturday. At the meeting, he pulled 3 Board members aside - Ms. Casselman, 
Ms. Madill and Mr. Jackson - and advised them that the Griever could not attend 
a strike vote because of the non-authorization of overtime. He told them that he 
considered that a violation of the Constitution and that Mr. Rooney had 
overstepped his jurisdiction. Mr. Pudhram testified that 'Ms. Madill, in response, 
stated very clearly to me that the practice has been that staff worked their 
.overtime and got it authorized later on, that it has never been a problem and has 
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always been authorized and that she didn't know why Frank Rooney would do . 
thaf. Casselman and Jackson nodded their heads in agreement with what Ms. 
Madill had said. He also communicated to them the bargaining team's shock 
and dismay at Mr. Rooney's inappropriate attempt to direct the team. 

Mr. Pudhram was not cross-examined. Ms. Madill was not called to testify. The 
Employer takes the position that Ms. Madill's remarks to both the Grievor and to 
Mr. Pudhram are either not admissible or of no weight. The legal theory is that 
Ms. Madill cannot be characterized as an agent or representative of the 
Employer. The evidentiary foundation for that comes from Ms. Rose, who 
testified that with the exception of the President, the Board does not get involved 
in staffing matters or in the direction of staff, though she admitted that her 
Employer is the Executive Board. Frankly, I am not convinced by the argument, 
especially in circumstances, which will become clearer below, where Ms. Madill's 
policy pronouncements accord with evidence respecting the Employer's past 
practice. 

IV 

Mr. Rooney also gave a detailed ·account of his telephone conversations with the 
Grievor. The gist of his evidence is that he treated her in the same fashion as 
he treated other SR's: His strategic advice with respect to reducing the list of 
demands was a commonplace and ultimately his concern with events and 
advi~e regarding same was 'vindicated' by the long strike which ensued. With 
respect to managing the Grievor's time, he was simply doing his job. Overtime 
had become a concern for the Employer and he was seeking to limit it. He 
thought that the Griever had some trouble managing her time, asserts that he 
was concerned that she was overworking and that it was affecting her health, 
and he therefore had the duty to step in and assist. His direction regarding 
meeting on Monday morning was further to those concerns. In this. regard, he 
and the Employer rely on correspondence between the two of them in 2002 
when she was seeking his assistance with her workload. He was also 
·concerned that she was asking for overtime approval so late, i.e. having reached 
44 hours. It hand-cuffed his ability to manage her overtime. He was left with the 
option of saying 'yes or no', but tried to make the best of a bad situation. He had 
the expectation that SR's should seek approval 2 or 3 days prior to being in an 
overtime situation; the Grievor testified that she had never been apprised of such 
an expectation, had never followed such a practice, and thought it impractical, 
especially in the circumstances of thiS case. No other witness mentioned such a 
practice or e)(pectation. 

9 

' .• ..... , ·. -...... .., .. ---~ 
· .. r,,~iiiU ~::;,:ii fu~ i" · .. ·. . :·· .. 



Ms. Rose testified th~t she was in the office with Mr. Rooney during the April 1 
telephone conversation and that she understood that the basis or rationale for 
the discussion was that the Grievor "was getting into an overtime situation on a 
regular basis". In these situations, she said that the Emplqyer has an interest in 
managing the overtime, both because the push had been on to limit it and 
because regular overtime raises concerns that an individual SR may have too 
large a workload and needs assistance. She testified further that Mr. Rooney 
was calm and professional. throughout the April 1 telephone conversation and 
that it was rather the Griever who raised her voice and 'went on and on'. When 
the Grievorwas advised in cross-examination that Ms. Rose would testify that 

· Mr. Rooney was "professional and that the content of the discussion 
commonplace", she replied: ''I'm shocked". 

Mr. Rooney's evidence did not address all ofthe Grievor's assertions. With 
respect to his discussion about her itinerary and his directions regarding same, 
he testified that he was simply trying to assist her in managing her time, and 
getting her to drop activities, like second step grievance meetings at other 
employers, which were not, in his view, the core duties of an SR. 

v 

During the course of these events, the Grlevor spoke to other staff 
representatives, including Mssrs. Stewart, Wood, and Collins, about their 
experiences with supervisors scrutinizing their time and refusing to authorize 
overtime. All three told her that they had no trouble getting pre-approved 
overtime, especially during negotiations and strikes and that they frequently got 
overtime approval after the fact. because of the very nature of the work they 
performed. 

Mr. Stewart's evidence was the most dramatic on this point. He testified that 
"overtime approval, g(lnerally speaking, was granted on the submission of one's 
time sheet". Prior to the filing of Ms. De Freitas' grievance, he says that there 
was no requirement to seek approval to work overtime; rather, it is only in its 
wake that the requirement has been put in place. For instance, during his last 
strike, in accordance with his normal practice, he did not seek pre-authorization 
to work overtime, nor was he ever asked to, and all his overtime hours were 
paid, These assertions, at least to the extent that they related to Mr: Stewart's 
own practices and his relation with his supervisors, were not impeached by the 
Employer. More importantly, on the basis of his knowledge as the Chief Steward 
for the Union off and on for many years, he testified that prior to this matter, 
there has never been a case where the Employer has failed to pay a legitimate, 
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though not pre-authorized, overtime claim. 

Mr. Collins testified that the general practice is more mixed. He said that he 
normally sought prior approval, but that it was not uncommon, given the 
exigencies of negotiations and· strike preparation, that pre-approval was not 
possible. He testified that some supervisors were 'sticklers' about pre-approval 
and others Were not. The important point, it seems to me, is his evidence that 
he had worked overtime without pre-approval, on numerous occasions, and 
been paid for it on submission of his time sheets. He confirmed Mr. Stewart's 
evidence that it is only more recently that pre-approval had become important 
Specifically, he tesiified that 'there is a newer memo which makes clear that we 
are to get prior approval'. 

Mr. Wood, who was also consulted by the Grievor because he had negotiated 
the previous contract at Syl Apps, testified that he had worked overtime at Syl 
Apps, without pre-approval, and it had been paid. Where it was 'excessive', he 
sought pre-approval and it was approved as a matter of course. He, too, 
testified that the pre-approval requirement had tightened up after June, 2004. 

Both Employer witnesses gave very similar evidence about their understanding 
·~ of the practice of approving overtime; it is a practice that has been in place since 

the language appeared in the collective agreement, sometime before 1986. As 
soon as an SR realizes that she is getting in an overtime situation, she is 

. supposed to contact her supervisor to get authorization. Because SR's are self
managing and supposed to be in control· of their own schedules and are to 
endeavour to ensure that they do not routinely place themselves in overtime 
situations, though overtime is often inevitable during bargaining and the lead up. 
to strikes, there will often be discussions between the supervisor and SR about 
the latter's circumstances. Ms. Rose testified that there is no difference in the 
application of this policy during negotiations and strike situations. tn fact, the 
only pr:actical effect is that during the latter supervisors and SR's are in contact 
more frequently. The Employer filed many emails from SR's to Ms. Rose and 
Mr. Rooney requesting preapproval, with a brief statement of their. 
circumstances, in support of their viva voce evidence. 

While Ms. Rose testified that this had been the policy for many years, she 
candidly agreed that it had. been emphasized over the 1.ast 2 years. Supervisors 
have been under significant pressure to reduce overtime during this period. Ms. 
Rose also testified that this has given rise to these kinds of time management 
diseussions with SR's, in her words. "more recently". 
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More significantly to the issue before me, she testified that 'if one of her SR's 
sent ber an overtime claim for which there had been no previous discussion, she 
would call them and have that discussion, before she would authorize the claim'. 
Mr. Rooney said much the same, though he appeared also to require an apology 
as a condition of his approval. Ms. Rose also admitted, in cross-examination, 
that during bargaining, an SR would sometimes "call the next day to inform me 
of their progress and their hOUJ'$ of overtime". At no point did she testify that she 
had ever denied an overtime claim because it had not been pre-approved; nor, 
prior to this matter, did Mr. Rooney testify that he had. This accords, obviously, 
with Mr. Stewart's evidence that there has never been another case where the 
Employer has failed to pay a legitimate, though not pre-authorized, overtime 
claim. 

VI 

Finally, in addition to filing a grievance, Mr. Stewart, on behalf of the Griever, 
filed a harassment complaint against Mr. Rooney. A third party fact-finder was 
appointed pursuant to OPSEU's corporate policy and a Report prepared. I 
understand that Mr. Rooney has grieved the Report's findings under his 
collective agreement and that OPSSU intends to pursue the complaint further, 
especially respecting issues dealing with breach of confidentiality: . 

The status of the Report before me was somewhat unclear. It was filed as an 
exhibit by the Employer and Mr. Stewart identified its findings and made 
comments with respect to them during his testimony. Only in final argument did 
the Employer advise that the Report was not evidence before me, but only 
evidence that an investigation had occurred. This clearly caught the Union by 
surprise. Given the Employer's position, I cite the report only for limited 
purposes, and to the extent that its findings of fact accord with the scope of the · 
evidence before me and my own findings of fact. I will set out those findings, 
momentarily, in my reasons for decision. 

VII 

Final argument reflected the positions of the parties set out at the outset of this 
decision. The Union's argument, much of which I adopt in my reasons below 
need not be repeated. The Employer's submissions can be briefly summariz~d. 
The collective agreement language - articles 1.05 and 2.01 - together and apart, 
are clear and unambiguous. Monday to Friday overtime must be authorized in 
advance and weekend work is only overtime when it "is required". The Employer 
rnal<es the latter determination. There is no consistent practice which would 
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g~ound an estoppal so as to prevent the Employer from acting in accordance 
with that la~guage. At best, the practice is mixed. In any case, it is submitted 
that the Union has not proven detrimental reliance. Nor can Ms. MadiH's 
remarks be_cl)aracterized as an estoppeL The doctrine applies to 
represen~tions m~de be~een the workplace parties, not to an individual; in any 
ca~e, again, there rs no evidence of detrimental reliance. Finally, there is no 
evidence of harassment or discrimination. Mr. Rooney was simply managing the 
Grievor's time, which it was his right and duty to do, and she did not like it, cried 
harassment and, as a result, she thought she could free herself from being 
managed, from the rn~cessity of getting pre-approval, and from workplace rules, 
generally. Her decision to not continue to seek pre-approval was, further, a 
breach of the "work now, grieve later" principle. 

VIII 

· For the reasons which follow, I am aUowing this grievance. Despite heroic 
efforts by Mr. Avraam to characterize the above facts in a light generous to the 
Employer and to circumscribe the legal framework within which those facts 
should be viewed, his task was a Sisyphusian one. While there are .numerous 
bases upon which this grievance could reasonably be granted, in my view, the 
most compelling and comprehensive is in the doctrine of reasonable eontract 
administration. That legal doctrine takes account of the formidable accretion of 
facts favourable to the Griever and the absence of any compelling reason 
proffered by the Employer for continuing to deny her overtime claim. In my view, 
the Employer has simply not met any standard of reasonable contract 
administration in its dealings with the Grievor on this overtime issue and I so 
find. (Frankly, the evidentiary record raises more serious concerns about the 
Employer's attitude to, and treatment of, the Grievor - see, for instance, Tab 14 
of the Book of Documents - but those need not be pursued here.)· · 

I intend to be brief. In my view, the facts, which I have set out in great detail, 
speak for themselves. 

The Grievor worked overtime hours doing not only necessary work, but work 
whlch, from the perspective of the Local, was exemplary. The Empl~yer did not 
challenge Mr. Pudhram's characterization of that work and led no evidence to. 
the contrary. There was never a suggestion that the hours were not work~d; m 
fact, the e~idence is that the Grievor worked m_ore hours than she has claimed. 

The Griever was well aware of the collective agreement requirement to seek pre
approval for overtime. One of the many ironies of the case is that it appears, 

13 



unli~e the other SR's \¥ho testified,_ th~t she always followed the pre-approval 
re~u1remen:, as ~he ~1d at the beg1nn1ng of April. However, there has been a. 
mixed practice, h1stoncalfy; Some supervisors are 'sticklers', like Mr. Rooney 
and Ms. Rose, and others apparently are not. The latter group of supervisors 
who presumab~y have dealt with Mssrs. Stewart and Collins, have routinely ' 
approved overtime after the fact on the basis both of their understanding that 
SR's are self-managing and their faith and trust in the SR's honesty and good 
judgement. · 

At one level, this evidence may be inconsequential, as Mr. Avraam argues. 
Because the overtime provisions seem to be clear and unambiguous, practice 
evidence, especially evidence of a mixed practice, is normally of no value to 
interpretation and falls short of grounding an estoppel. In my view, however, the 
practice evidence, which goes to the central issue in this matter, is not mixed, 
but consistent and long-standing. Where SR's do not get pre-approval - either 
because they routinely don't seek it like Mr. Stewart, or where they normally do 
but because of any number of contingencies: generally too busy, all night 
bargaining, forget to call, can't reach the supervisor, they still routinely get paid. 
In fact, the Union evidence is that .these claims have been paid, without· 
exception. And nothing in the Employer's evidence contradicts that claim. Aside 
from Ms. De Freitas' claim, the Employer provided no other case where an 
overtime claim was denied on the basis only that pre-approval had not been 
requested. 

This consistent practice clearly means that even where pre-approval is the 
agreed rule, failure to seek it is not an absolute bar to its being paid. Whether 
we characterize this practice as an estoppel, or an aid to interpretation which 
addresses the latent concern for payment on a quantum meruit basis, is of little 

·practical importance. What it means is thatsupervisors are called upon to 
exercise their discretion, in retrospect, on some reasonable basis. (That they 
appear to have routinely done so, heretofore, on a very generous b~sis, 
especiaily in bargaining and strike related situations, only makes this case more 
egregious). I take Ms. Madill's remarks to be confirmatory of this general 
approach .. 

The striking feature of this case is that it did not happen in Ms. De Freitas' ~ase. 
The Employer has simply refused to exercise any discn~tion at all. R_ather, .1t has 
·taken the position that pre-approval is an absolute requirement to being paid, 
period. Frankly, OPSEU has provided no reasons for.this change of.heart .. Why 
the Griever's case became 'the line in the sand' remains completely inexplicable. 
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What makes the Employer's decision not to pay Ms. De Freitas so unreasonable 
is her circumstances. They call out for precisely the kind of reasonable exercise 
of ~iscre~on discusse_d above. Those circumstances are compelling. Ms. De 
Freitas tried to deal with Mr. Rooney and sought his pre-approval. She · 
experienced significant-difficulties. I have no intention of demonizing Mr. 
Rooney, who, like the Grievor, faced a host of pressures, but certain findings 
need to be made. · 

The Grievor was an immensely credible witness. She was both forthright and 
reasonable over the course of 2 days of testimony. She presented, to borrow 
Mr. Stewart's characterization of her, as "a very honourable person". I reject 
entirely the Employer's assertion that her allegations against Mr. Rooney were 
without any foundation and were motivated by an improper purpose. Her 
conduct was measured and reasonable throughout; she sought pre-approval 
and it was denied or restricted, which appears, in itseif, to be without precedent. 
especially during bargaining and strike preparation. She believed that she was 
being harassed or discriminated against. She sought the advice of her steward,· 
spoke to colleagues, and an Executive Board member, to confirm her suspicions 
about and understanding.of OPSEU conventions and practice. She did not act 
until she had Mr, Stewart advise the. Employer of her intentions. 

Mr. Rooney, on the other hand, wouldn't authorize her to go to a strike vote, 
which was clearly without precedent, against QPSEU poTicy (and may breach 
the OPSEU Constitution) and when seeking approval to work a statutory holiday, 
he advised, incorrectly, that he did not have such authority. Even accepting Mr. 
Rooney's account of his mistake, his failure to assist her with that approval 
belies his general assertion that he was seeking to assist her, generally, with her 
work load. As importantly on this point, there was never an offer of additional 
staff support made to the Grievor, which was one of Ms. Rose's key rationales 
for these kinds .of discussions Such an offer would have radically tempered the 
critical thrust of his remarks. Instead of offering her support, he was directing 
her to meet with him on short notice or provide him with a detailed itinerary. On 
the evidence before me, I can only find that these directions were completely 
without precedent. Even his so-caned 'directory' language was without 
precedent in the OPSEU culture between supervisors and SR's. While directory 
language was used by Mr. Rooney with other SR's, it appe,ars that it was only 
used with the consent of SR's in order to insulate the latter from Local 
displeasure with OPSEU decisions. 

Finally I note that even Mr. Rooney's rationale for scrutinizing her time so 
closely - that she had trouble managing her time - was not proven. Nor was 
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there any foundation to Ms. Rose's understanding that the April 1 telephone 
conversation was predicated on the Grievor being in 'a regular overtime 
situation'. 

While Ms. De Freitas has filed a harassment complaint, that is not strictly before 
me and, frankly, the Union has not sought that finding from me. Ms. Worton 
asks only for a finding that, in all of the circumstances, the Griever had "reason 
to believe" that she was being harassed or discriminated against. Like the 
aforementioned harassment fact-finder found, in 2004, I have no difficulty in 
making that finding. In addition to the unprecedented treatment set out above, 
Mr. Rooney was overly authoritarian with the Griever in his dealings with her in 
March and April, 200410 the point of being offensive. This was not in 
accordance with treatment she had ever received before from a supervisor; nor 
was it in accordance with either OPSEU's expectations of professionalism 
between supervisors and SR's or the normal conventions and practices between 
them. Frankly, the manner, nature, and timing .of his interventions are all. 
questionable. 

When that finding is wed: 1) to the Employer's well-established practice of 
exercising liberal discretion to approve overtime after it has been worked; 2) to 
assurances received from Ms. Madill that that was indeed the practice and 3) to 
the cautious and reasonable steps taken by the Grievor prior to working the 
overtime without getting pre-approval, this grievance has to succeed, especially 
in the absence of any other rationale from the Employer for denying her claim. 
Frankly, in my view, Ms. De Freitas conducted herself reasonably; and the 
Employer did not. 

IX 

For al! of these reasons; this grievance is allowed. Ms. De Freitas is to be paid 
all outstanding overtime monies owing forthwith. I remain seised. 

DATED AT BARRIE THIS 19TH DAY OF SEPTEMBER, 2005 

Dana Randall, Arbitrator 
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