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In the Matter of an Arbitration 

Between: 

Ontario Public Service Employees Union (The Employer) 

and 

Ontario Public Service Staff Union (The Union) 

In the Matter of the Grievance re: Posting of Security Position (2008-57) 

Before: 

For the Employer: 

For the Union: 

PRELIMINARY AWARD 

Dana Randall 

Mark A. Mendl, Counsel 
Jeanne Theriault 

Cynthia D. Watson, Counsel 
Anastasius Zafiriadis 

A hearing in this matter was held in Toronto, Ontario on May 22, 2009. 



PRELIMINARY AWARD 

At the commencement of the hearing, OPSEU ('the Employer') sought an 
adjournment. The request was vigorously opposed by OPSSU ('the Union'). 

I reserved. While the effect of my reserving was the de facto granting of an 
adjournment, the Union was keen, nonetheless, on my providing written reasons 
respecting the de jure merits of the Employer's request. 

II 

The Employer's request is based on a notice argument and raises, as a result, 
the issue of natural justice. It submits that another union at OPSEU - The 
Administrative Staff Union ('ASU') - has an interest in this proceeding and should 
be given written notice of same prior to commencing. The Employer undertakes 
to provide written notice to ASU once the adjournment is granted. 

The Union, which was only advised of the Employer's intention to seek an 
adjournment the day before, submits that the request is without merit and a 
transparent attempt to delay the proceedings. 
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The Union, by grievance dated August 6, 2008 grieves that the Employer has 
failed to post the Security Officer position in Head Office. The position was 
created in May, 2008 and has been filled by Alex Dell, since that time. Mr. Dell 
is an outside hire; he is not a member of OPSSU, ASU, or OPSEU. The Union 
alleges nepotism. 

A brief discussion of the merits is necessary to set out a context for the Union's 
objection to the adjournment request. 

On the merits, the Union relies on a variety of articles with respect to the posting 
of vacancies. Article 11.01.04 provides that "all new positions and all permanent 
vacancies shall be posted within 2 months of the position becoming vacant or 
the new position being created"; and 11.02.03 provides, in part, that "All 
positions are to be filled within 4 months of the posting ... " 11.01.02 gives the 
Employer broad discretion respecting the filling of "any temporary vacancies", 
subject to article 2. Article 2.03(b) provides for the hiring of ''temporary 
employees" for "specific projects", ·work of a non-recurring nature", and 



'replacing absent full-time employees·. These assignments are not to exceed 
12 months. 

The Union submits that, on its face, there is no Employer defense to the 
grievance. Ms. Watson asserts that the position in question is clearly not 
covered by any of the language in 2.03(b) and, in any case, and even in the 
unlikely event such a finding were made, the posting requirements are not 
obviated. More significantly, it is alleged that the Employer has never articulated 
a defense. In fact, on June 5, 2008, a week after Mr. Dell was hired, the Union 
protested and the Employer advised that: "We are finalizing the job posting and 
it will be posted internally shortly". And again, on August 12, 2008, shortly after 
this grievance was filed, the Employer advised: "This position should be posted 
by the end of this week". Obviously, it has not been. 

Out of an abundance of caution, the Union provided Mr. Dell with notice, though, 
in its view, such notice was not required. As I understand it, Ms. Watson was 
then advised, by Employer counsel, the day before the hearing, of the 
Employer's intention to seek an adjournment because ASU had not received 
notice. 

IV 

The Employer's adjournment request relies on the following facts. The Security 
Officer position is a new position as of May 26, 2008. There are two unions at 
the Employer who may have an interest in the position in question: OPSSU and 
ASU. The Employer points out that while ASU includes supervisors, it is not 
solely a supervisory unit, but also includes employees in 'conflict of interest' 
positions, such as executive assistants to the President and others. Mr. Mendl 
argues that a Security Officer position may well enjoy a greater community of 
interest with those positions, than with OPSSU members. 

The Employer relies on CUPE v. CBC, 70 D.L.R. (4th ) 175 (C.A.). Essentially, 
the case stands for the proposition, to poach from the headnote, that 
"[a)rbitration awards must be fair and should not be restricted to hearing only 
persons with a strict legal interest. The union members should have been 
entitled to notice and the opportunity to prevent loss of employment without the 
necessity of further proceedings". 

V 

For the reasons which follow, no adjournment should be granted. 
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While I acknowledge the importance of notice to interested parties and the 
significant consequences that can flow from the failure to provide same, in all of 
the circumstances of this case, it does not lie with the Employer to raise this 
issue and seek an adjournment at this late date. Put simply, it is too little too late 
and too prejudicial to OPSSU and its right to an expeditious hearing. 

The circumstances of note are the following. The Employer has never, until the 
eve of the hearing, suggested that ASU may have an interest. In fact, I take the 
Employer responses to OPSSU inquiries, which I have referenced above, to be 
acknowledgments that the work is OPSSU work. More importantly, there is no 
evidence whatsoever that ASU has made a claim for the work or intends to do 
so. A quick perusal of the ASU collective agreement makes clear that much of 
the vacancy/posting language is identical to that in the OPSSU agreement, 
which leads me to conclude that ASU's rights to grieve the position crystalized 
long ago. ASU has not grieved. 

More importantly still, I was advised by the Employer that its representative had 
spoken to ASU on the eve of the hearing to advise them of the hearing. ASU 
apparently was non-committal. Certainly, it did'not choose to appear before me; 
nor. in the absence of making an appearance, did it cause to be delivered to this 
Board any oral or written message respecting its intentions or interest in this 
proceeding. 

In all of these circumstances, no adjournment should be granted. 

VI 

I direct the Employer to make its first available dates available for the 
commencement of the hearing into the merits of this matter. 

DATED AT BARRIE, ONTARIO THIS 25rH DAY OF MAY, 2009. 

Zk� 
Dana Randall, Arbitrator 
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