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1. This is an arbitration of a policy grievance filed by the union pursuant to

the terms of the applicable collective agreement. At issue is whether the

employer is obliged to pay the full cost of eye tests for dependants and

retirees.

2. The parties are in agreement that I have jurisdiction to determine the

matter. The employer's agreement is without prejudice to any position it

may wish to take in a future grievance with respect to the arbitrability of

benefit entitlements of dependants and retirees.

Facts 

3. There was no dispute as to facts, which were stated for the record by

counsel.

4. The provisions of the collective agreement identified by the parties as

central to their dispute provide as follows:

22.02 Health and Medical Plans 

The Employer agrees to provide coverage as follows: 

(d) Vision Care

(i) Eyeglasses, frames and/or contact lenses, per person,
per eighteen (18) month period commencing October 1,
1996 to a combined total of $350.00. Dependant children
under age of eighteen (18) are eligible for this benefit
annually (twelve months). The plan will pay for all eye
tests.
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22.04 Changes in Plans 

(a) Any changes, deletions or additions to the welfare benefits shall
be negotiated with the Union.

(b) The benefits payable to an eligible employee, under the Plans
set out in this Article, shall be subject to the provisions and
limitation set out in the contract between the Employer and the
insurance carrier.

(Emphasis supplied.) 

5. The emphasized sentence in Article 22.02(d)(i) gives rise to the dispute. It

was added as a result of the last round of negotiations. The union

proposed the addition of this provision. The employer agreed. There

were no specific discussions around the issue. The Memorandum of

Agreement signed by the parties on January 24, 2007 includes the

sentence "Coverage for all eye tests under the Vision care Plan.

(Agreed)".

6. The contract between the Employer and the insurance carrier referenced

in Article 22.04(b) was not put into evidence. A Booklet containing a

summary of the contract was placed in evidence and was, subject to what

follows, treated as if it were the contract for the purposes of argument.

The parties agree that there have been no "negotiations" within the

meaning of Article 22.04(a), with the possible exception of offer and

acceptance of the union's proposal to add the provision that the Plan pay

for all eye tests described above.

7. The Booklet has an effective date of February 10, 2007. It appears that

this was the date of ratification of the current collective agreement. The

Booklet contains charts summarizing Health Care Benefits under the

contract, which provide in part:
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Following chart excludes retired members: 

Your Your plan covers: 
plan 

oavs: 
. . . . . . . .

100% Eye exams by an opthalmologist or 
optometrist (if not covered by your 
provincial plan) (excludes 
deoendents) 

. . . .  . . . .  

Eye exams (applies to dependents 
only) 
This eye exam benefit is available 

Maximum your 
plan pays: 

. . . .  

One exam every 
calendar year 

. . . .  

$50 every 24-
month period 
within the overall 

only in Ontario to an insured spouse Vision care 
or child who is covered by O.H.I.P. 
but is not entitled to any eye exam 
coveraae bv O.H.I.P. 

Following chart is for retired members: 

Your 
plan 

oavs: 
. . . .

Your plan covers: 

. . . . 

Eye exams 
This eye exam benefit is available 
only in Ontario to an insured 
member, spouse or child who is 
covered by O.H.I.P. but is not 
entitled to any eye exam 
coveraae bv O.H.I.P. 

benefit 
maximum. 

Maximum your plan 
pays: 

. . . . 

$50 every 24-month 
period within the 
overall Vision care 
maximum 

8. The parties agree that in fact, the eye exam, or as described in argument

before me, eye test benefit payable in relation to dependents and retirees

described in the February 10, 2007 Booklet is the one which was in place

prior to the current collective agreement. The employer explains that the

Booklet was prepared prior to the ratification of the current collective

agreement and that the change agreed to during negotiations was missed.
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It states that a revised Booklet setting out the current benefits is being 

developed. 

9. Since February 10, 2007, the employer has paid $50 per test for all eye

tests of dependents and retirees, i.e. there is no limit on the number of

such tests the employer will pay for in a 24 month period. Plan members

have been directed to submit claims for the period February 10, 2007 to

March 31, 2008 to the employer for payment and claims for the period

April 1, 2008 onward to the insurance carrier for payment.

1 O.At the time of negotiation the expired collective agreement contained no 

reference to payment for eye tests. The collective agreement did, 

however, contain article 22.04(b) which provided that benefits payable 

were subject to the provisions and limitations set out in the contract 

between the Employer and the insurance carrier and that any changes to 

those benefits were to be negotiated with the union. 

Arguments 

11. The union argues that Article 22.02(d) is clear on its face: it provides that

the employer will pay for all eye tests without qualification. It does not

differentiate between employees and dependents or specify a limit on the

amount payable. By contrast, the same article does make such

distinctions with respect to the cost of eyeglasses, frames and/or contact

lenses.

12. The union argues that little assistance is derived from consideration of

Article 22.04. The negotiations contemplated by Article 22.04(a) took

place during collective bargaining and were limited to the union's proposal

that all eye tests be covered and the employer's acceptance of same. The

contract as summarized in the existing Booklet does not advance the
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matter because all parties agree that Booklet does not reflect the parties' 

agreement. 

13. The union refers to Sutton Place Hotel, (2001) 107 L.A.C. (4th) 370 (T.E.

Armstrong) for the interpretative principle that when faced with competing

plausible interpretations, the preferred interpretation is the one which

reconciles all language being construed.

14. The employer argues that there is an onus upon the union to show clear

and specific language in order to establish a monetary obligation on the

part of the employer, citing Vancouver Hospital, (1996) 54 L.A.C. (4th) 35

(Morrison) and Cardinal Transportation B.C. Inc., (1997) 62 L.A.C. (4th)

230 (Devine). This, it argues, is particularly important when the claimed

monetary obligation would confer benefits upon groups not ordinarily

covered by the collective agreement: dependents and retirees.

15. The employer argues that the collective agreement lacks such a clear and

specific statement, such as one stating that the Plan will pay for the full

cost of all eye tests for dependents and retirees.

16. The employer references the backdrop against which the current

negotiations took place: both parties knew that the existing coverage for

eye tests for dependents and retirees was limited to $50 for one test in

every 24 months. If the intention had been to increase the amount as well

as the frequency it would have been an easy matter to say so.

17. The employer argues that when the parties sought to establish a level for

benefits in the collective agreement they have done so expressly.

18. The employer argues in any event pursuant to Article 22.04(b), the eye

test benefit conferred by Article 22.02(d) is subject to the limitations in the
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Plan, and thus the amount payable for dependents or retirees is limited to 

$50 per test. 

Decision 

19. The issue before me as a board of arbitration is the interpretation of the

provisions of the collective agreement. The board's role is, in the first

instance, to interpret the words actually used by the parties in the

collective agreement. This is a question of law determined by the board

following consideration of the submissions of the parties. The

submissions are assessed on their merits. The board is not bound by or

limited to the submissions of the parties. "Onus" does not apply to

questions of law.

20. In limited circumstances, extrinsic evidence may be admissible for the

purposes of interpreting provisions of a collective agreement. The party

seeking to rely on such extrinsic evidence must, of course, ensure that the

evidence is before the board of arbitration. In this sense, that party has an

evidentiary onus. Cardinal Transportation B.C. Inc. appears to be nothing

more than an application of this principle. The arbitrator stated (at p. 236):

Given the ambiguity in the relevant provisions of this Collective 
Agreement, I must normally look to some evidence of mutuality in 
the intention of the parties from their bargaining history or from past 
practice evidence. Neither are available in this case. That being 
so, the Union is unable meet the onus on it to establish with clear 
and cogent evidence the entitlement to receive a monetary benefit: 
see Noranda Mines, [unreported, Hope, April 27, 1981]. 

21. The employer's argument in this case, however, appears to go beyond

that. The employer argues that there is an onus upon the union to show

clear and specific language in order to establish a monetary obligation on

the part of the employer. Support for this proposition is found in

Vancouver Hospital.
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22. In my view, in interpreting the provisions of a collective agreement it is

reasonable to assume that where the parties intended that the agreement

would confer a benefit they would indicate that intention through the use of

clear language. The issue for a board of arbitration, therefore, is whether

the collective agreement indicates an intention to confer a disputed benefit

with sufficient clarity. There is no "onus" on either party to establish this,

although in a typical case it will be the union which will make submissions

that the language was sufficiently clear, while the employer will make

submissions that it is not. To the extent that Vancouver Hospital stands

for a proposition beyond the one I have stated then I respectfully disagree.

See also in this regard Durham (Regional Municipality), (2008) 170 L.A.C.

(41h) 371 (Bendel).

23. In this case, Article 22.02(d)(i) provides: "The Plan will pay for all eye

tests." This sentence is clear. It provides no limitations as to whose eye

tests will be paid for, the amount that will be paid per test or the frequency

of the tests that will be paid for. This is, of course, an absurd result: the

parties cannot have intended that the employer would pay for eye tests of

everyone in the world. However, limitations on whose eye tests will be

paid for can be inferred from the opening words of the collective

agreement (which indicate that provisions apply to all employees unless

otherwise indicated), the balance of Article 22.02(d)(i) (which confers

benefits upon dependents as well as employees), Article 22.03.01 (which

provides that the employer agrees to pay full health plan coverage, subject

to limits not relevant here, to retirees) and, by virtue of Article 22.04(b), the

terms of the Plan, as summarized in the Booklet, (which confer benefits

upon retirees as well as dependents and employees). Further, there is no

dispute between the parties that an eye test benefit applies to employees,

dependents and retirees. The dispute between the parties is whether the
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eye test benefit provided to dependents and retirees is different from that 

which is provided to employees. 

24. It cannot be said that lack of limitations on the frequency of eye tests or

the amount to be paid with respect to dependents and retirees is an

absurd result: there is no dispute that the parties have agreed that the

employer will pay for all eye tests for employees without either of these

limitations; further, there is no dispute that the parties have agreed that the

employer will pay for eye tests of dependents and retirees without

limitation based on the frequency of those eye tests.

25. The employer argues, however, that one eye test benefit is provided under

the collective agreement for employees (no limitation on frequency or the

amount paid) and another for dependents and retirees (no limitation on

frequency, but the amount paid is limited to $50 per test). The basis for

this distinction, if it exists, must be found outside the sentence added to

Article 22.02(d)(i), which simply provides that "the Plan will pay for all eye

tests" without distinction.

26. The employer points to the context within which the new provision was

negotiated. In my view, this constitutes extrinsic evidence which is not

admissible given my determination that the language of the collective

agreement is clear. Even if regard were to be had to this extrinsic

evidence, in my view it does not assist the employer. As noted, the charts

from the Booklet reproduced above set out the eye test, or eye exam,

coverage payable in relation to employees, dependents and retirees at the

lime the new provision was being negotiated. It is correct, as argued by

the employer, that the then level of coverage was limited to $50 per test

for dependents and retirees. But it is also the case that the then level of

coverage was limited with respect to frequency of tests for employees,

dependents and retirees. While the employer may have assumed that the
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union's proposal that "all eye tests" be covered was limited to removing 

the restrictions with respect to frequency, this limitation does not, in the 

absence of some further representation by the union, arise from the words 

used by the union in its proposal: "all", in the ordinary course, means all. 

Since the employer simply agreed to the union's proposal without 

discussion, there can be no suggestion that the union made some further 

representation restricting the meaning which would otherwise be given to 

the word "all". 

27. The employer argues that where the parties have sought to establish a

level of benefits in the collective agreement, they have done so expressly.

Reference was made to Article 22.01 providing for Life Insurance, Article

22.02(b) providing for paramedical coverage, Article 22.02(e) dealing with

hearing aids and Article 22.03 dealing with dental benefits. It argues that

if the parties had intended that the employer would pay the full cost of eye

tests for retirees and dependents, they would have said so expressly.

28.1 have three difficulties with this argument. First, there is no dispute that 

the collective agreement pays for the full cost of eye tests for employees. 

However, on the employer's logic, in order for the collective agreement to 

be so interpreted, it would also have to say so expressly. It does not. 

Rather this benefit arises only from the sentence "the employer agrees to 

pay for all eye tests". Further, as discussed above, this sentence is also 

the basis for the eye test benefit for retirees and dependents. There is no 

reason to interpret it one way for employees and another way for retirees 

and dependents. 

29. Second, interpreting the collective agreement as distinguishing between

an unlimited amount to be paid for eye tests for employees and a limited

amount to be paid for eye tests of dependents and retirees begs the

question as to what the limitation on the amount to be paid for eye tests of
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dependents and retirees is. The limit is not set out in the collective 

agreement. The Plan as summarized in the Booklet cannot be relied upon 

for the limit as the parties agree that it does not reflect their agreement, 

what ever it may be. On the employer's argument, therefore, while it may 

have agreed to pay for eye tests of dependents and retirees without 

restriction as to frequency, there is no enforceable agreement as to the 

amount that it agreed to pay. This would at best be an anomalous result. 

30. Third, the fact that the collective agreement sets out a level for the amount

of certain benefits is at least as consistent with the view that in the

absence of an agreed upon level there is no limitation on the level as it is

with the position espoused by the employer.

31. Finally the employer argues that by virtue of Article 22.04(b) the Plan, as

summarized in the Booklet, modifies the collective agreement to the extent

that if there are any limitations imposed by the insurer on benefits payable

in the contract of insurance, then the parties to the collective agreement

are bound by that. Leaving aside the question of whether the employer

may by entering into a contract with an insurer reduce a benefit payable

under the collective agreement, the problem with this argument is, as

noted above and as argued by the union, the parties agree that the

Booklet does not reflect their agreement, what ever it may be. For

example, the Booklet provides not only for a cap on the amount to be paid

for eye tests for dependents and retirees, but also a limit on the frequency

of eye tests which will be paid for employees, dependents and retirees, yet

there is no dispute that the parties have agreed that there are no limits on

frequency.

32. For all of the foregoing reasons, the union's interpretation is to be

preferred and I find that the collective agreement provides for the payment
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of eye tests for dependents and retirees without limitation as to the 

amount. Accordingly the grievance is allowed. 

33. The employer argues, in the alternative, that in any event if the grievance

is allowed, no compensation can be awarded in relation to eye tests of

dependents and retirees to the date of the grievance. The basis for this

argument is that the grievance is a policy grievance and Article 8.04 of the

collective agreement provides in part as follows:

Either the Employer or the Union may lodge a policy grievance 
within thirty (30) working days of the circumstances giving rise to 
the grievance becoming known .... In the case of a Union 
grievance, such grievance shall be signed by at least two (2) 
members of the grievance committee .... The Union may not claim 
compensation for an individual employee through a policy 
grievance unless that employee signs the policy grievance. 

The employer argues that no dependents and retirees have signed the 

grievance and accordingly no compensation can be awarded to them. 

34.1 do not accept this argument. While it may once have been otherwise, it 

is now generally accepted that compensation may be awarded in relation 

to a policy grievance unless the collective agreement expressly provides 

otherwise: see Canadian Labour Arbitration, 4th Ed., Brown and Beatty at 

2:3124. As argued by the union, the restriction on compensation payable 

pursuant to a policy grievance set out in this collective agreement relates 

to employees, not to retirees or dependents. Accordingly, Article 8.04 

does not serve to limit compensation payable in relation to eye tests for 

dependents and retirees, unless that is considered compensation for an 

individual employee. 

35. A benefit claim for an individual as a dependent is entirely derivative from

her or his relationship with the employee. Thus a dependent's benefit

claim is a claim by the employee of whom the individual is a dependent.
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On the other hand, a retiree's ability to advance a benefit claim does not 

depend on her or his relationship with any existing employee. Thus a 

retiree advances a benefit claim in her or his own right. This interpretation 

is reflected in the terms of the Booklet which provides in part: 

Who is eligible for coverage? 

You and your dependents are eligible for coverage so long as you 
are a permanent employee of OP SEU .... 

Retired employees of OPS EU, their spouses ... and dependents 
are eligible for health and dental coverage only. 

For non-retired members, the current coverage for you and your 
dependents will end when your employment terminates .... 

For retired members, coverage for you will end upon your death 

36. Therefore, a grievance in relation to a benefit claim by a dependent of an

employee is a claim for compensation by the employee and thus subject

to the limitation in Article 8.04. On the other hand, a grievance in relation

to a claim by a retiree is a claim for compensation by the retiree and thus

would not be subject to the limitation in Article 8.04.

37. On the request of the parties, the amount of damages, if any arising from

this award is remitted to them to attempt to resolve. I remain seized

should they be unable to do so.

DATED at TORONTO on May 14, 2009, 

"Ian Anderson" 

Ian Anderson 

Arbitrator 


