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company in accordance with its safety footwear policy did not 
constitute the reasonable provision of those particular protective 
devices. 

RE ONTARIO PUBLIC SERVICE EMPLOYEES UNION AND ONTARIO 

PUBLIC SERVICE STAFF UNION 

K. P. Swan. (Ontario) July 25, 1984. 

Remedies - Damages - Lost overtime opportunity - Overtime opportunity 
assigned to a person not entitled to it - Damage award in trust to union for 
distribution to employees who would have been entitled - Damage award 
appropriate. 

[See Brown & Beatty, 2:1422; 2:1423; 5:3240] 

UNION POLICY grievance relating to overtime. Grievance 
allowed. 

D. A. McKee, for the union. 
A. M. Heisey, for the employer. 

AWARD 
A hearing in this matter was held in Toronto on June 13, 1984, 

at which time the parties were agreed that the arbitrator had 
been properly appointed, and that I had jurisdiction to hear and 
determine the matter in dispute between them, a policy grievance 
by the union relating to overtime performed by non-permanent 
employees. 

The grievance was filed on March 5, 1984, in the following 
terms: 

Pursuant to Article 8.04 of the Collective Agreement, the Union grieves that 
the employer is in breach of Appendix B 4 (2). 

The Union has learned that on or about February 10th and 20th last, the 
employer assigned non-permanent employee, Enid Stoltz, to work overtime in 
the Negotiations Section. 

The Union requests that all compensation paid to the employee concerned be 
determined in a manner satisfactory to the Union and, an equivalent amount 
be paid in cash to the Union. 

In accordance with Article 8.01 to 8.04, you are now required to meet with 
the Grievance Committee within ten ·(10) days and attempt -to settle this 
dispute. Please contact Brother Tom Watson to make arrangements for the 
meeting. 

At the outset of the hearing, the employer admitted that there 
had been a violation of the collective agreement, and the employer 
consented to a declaration to that effect. The employer admitted 
that Ms. Stoltz was a casual employee, and that overtime given to 
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her on February 9, 10 and 21, 1984, was assigned contrary to 
Appendix B4(2) of the collective agreement. Both parties are 
agreed that there was no bad faith, but that the assignment was 
mistakenly made. 

The only matter in dispute between the parties, therefore, is 
the appropriate remedy. The grievance seeks relief in the form of 
a payment of an amount equivalent to the overtime salary earned 
by Ms. Stoltz to be made to the union, and at the hearing counsel 
for the union clarified the remedy as follows: the money should be 
paid in trust to the union for the benefit of all of the employees 
who were entitled to an overtime opportunity pursuant to the 
collective agreement but who lost that opportunity because of this 
improper assignment. While the union was prepared to adduce . 
evidence that at least one employee was available to do the work 
on February 10th and February 21st, it was somewhat embar
rassed in proving that at least one employee was available for 
work on February 9th, since it was only because of the employer's 
admission at the hearing that the union found out about the 
overtime assignment on February 9th. The difficulty, from the 
union's point of view, is that there is no specific individual who can 
clearly be indicated as having been entitled, above and beyond all 
other persons, to each specific overtime opportunity, because of 
the structure for overtime set out in the collective agreement. 

The relevant provisions of the agreement are found in Appendix 
B4, para. 2 of which provides that no non-permanent employee 
shall be assigned overtime, the specific prohibition broken in this 
case by the employer. Only two other parts of Appendix B4 are 
relevant to the present grievance. They are: 

3. The first opportunity for available overtime will be given to employees in 
the Department, in which the overtime is required. In this article, 
Department is as defined in Article 14.03 and employees in the 
Department means any employees working in the Department at the 
time of the required overtime. 

10. The Employer shall make a good faith effort to assign overtime in a 
reasonable and equitable manner. 

The employer's position is simply that the relief requested in 
the grievance is misconceived, and while it admits that there has 
been a breach of the collective agreement, it insists that its only 
responsibility is to pay damages to employees who can prove an 
actual loss. The employer indicated that it was ready to make such 
a payment to any employee whom the union could identify as 
having suffered an actual loss, but it was unwilling to make any 
payment to the union itself. 
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The problem of damages for lost opportunities in circumstances 
similar to the present has arisen from tin1e to time in the 
arbitration jurisprudence. There appear to be two approaches 
which have been taken, one of which is generally based upon an 
individual claim and one upon a group claim. For individual claims, 
the usual approach is described in Brown and Beatty, Canadian 
Labour Arbitration, 2nd ed. (1984), at para. 2:1422, p. 70, as 
follows: 

It is not uncommon, in calculating the damages to which an employee is 
entitled as a result of a breach of the agreement, to have to construct a 
hypothetical set of circumstances. This is particularly so in calculating 
damages for a lost overtime or incentive opportunity. The approach adopted 
by most arbitrators is to attempt to ascertain what actual opportunities 
existed during the period in question. And, in that regard, arbitrators 
generally will not presume that an employee would have refused an overtime 
assignment unless there is some basis, such as a long history of refusals, for 
concluding otherwise. Accordingly, if the employee asserts that he would have 
accepted the overtime opportunity, that generally will suffice unless evidence 
to the contrary is adduced by the employer. 

Thus, it would have been possible in this case for the union to 
have advanced, with appropriate evidence in support, some 
hypothetical structure of overtime assignments based upon the 
availability of bargaining unit employees, a presumption that they 
would have accepted the work had it been offered, and some 
recognition of the overtime which they had already been offered in 
the period before the material dates to comply with the 
requirement for relative justice in distribution. The union has not 
chosen to pursue this approach, however, apparently in recog
nition that it would of necessity lead only to a hypothetical 
resolution of the matter and an artificial remedy . 

The other approach, based upon a group clain1, is perhaps best 
articulated in the decision of the Ontario Court of Appeal in Re 
Blouin Drywall Contractors Ltd. and Uniwd Brotherhood of 
Carpenters & Joiners of America (1975), 57 D.L.R. (3d) 199, 9 
L.A.C. (2d) 26n, 8 O.R. (2d) 103, 75 C.L.L.C. para. 14,295. This 
decision had the effect of reinstating the award of a board of 
arbitration, which is reported at (1973), 4 L.A.C. (2d) 254 
(O'Shea), which had been quashed by the Ontario Divisional Court 
in a decision reported at 48 D.L.R. (3d) 191, 6 L.A.C. (2d) 34n, 4 
O.R. (2d) 423. Leave to appeal from the Court of Appeal decision 
to the Supreme Court of Canada was refused [November 17, 
1975]. 

The grievance in that case related to a violation by the employer 
of the union security provision of the collective agreement, which 
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required work within the jurisdiction of the carpenters' union to 
be performed by members of the union. The employer had instead 
given the work to eight persons not members of the union. The 
board of arbitration found that this constituted a breach of the 
collective agreement, since there were members of the union 
available to do the work. The essence of the appeals in that case 
was the board's remedy, which was an award that the company 
pay to the union a sum of money for distribution to union 
members, subject to certain deductions to which the union was 
itself entitled. Much of the decision of the Court of Appeal is 
directed towards specific arguments made to and accepted by the 
Divisional Court. One central issue was whether a union could 
properly bring a grievance against an employer for the purposes 
of benefitting union members who were not in fact employees of 
that employer. That difficulty, of course, does not arise in the case 
before me. On the subject of the remedial jurisdiction of a board of 
arbitration, the court had the following to say [at pp. 210-1 
D.L.R.J: 

There is no specific limitation on the jurisdiction of the board w:ith respect to 
monetary awards. It is within the general jurisdiction of the board of 
arbitration to make a monetary award for breach of the collective agreement 
which award is necessary to place the injured grievor in the position he would 
have been in had the contract been carried out: Re Polymer Corp. and Oil, 
Clwmical & Atomic Workers' Union Local 16-14, [1961] O.R. 176, 26 D.L.R. 
(2d) 609; affirmed [1961] O.R. 438, 28 D.L.R. (2d) 81; affirmed [1962] S.C.R. 
3&l sub nom. lmbwau et ai. v. Laskin et al., 33.D.L.R. (2d) 124. 

The Divisional Court seems to have been of the view that declaratory relief 
was appropriate and only relief available in the circumstances of this case. 
This would be cold comfort to the union and its members who were 
unemployed while the company employed non-union labour and was subsi
dized for so doing. What value would such relief be? The agreement had 
already declared the rights to the benefit of employment and such declaration 
would, of course, relate only to the breach that had occurred and would be of 
little consequence in future events. 

It was considered there were more unemployed union members available 
for the jobs than there were jobs taken by the non-union men and so the case 
lacked certainty as one could not say whether a particular union member had 
been displaced by the breach of the agreement. Counsel added that perhaps 
the case might have been different if the facts were reversed and there were 
fewer unemployed union men than there were jobs. In my view, such an 
argument does not give effect to the spirit of the clause and in any event is 
not one that affects the jurisdiction of the arbitration board. Quite properly it 
posed no difficulty to the arbitrators in arriving at a just conclusion. 

Having found that the employer was in breach of the agreement, the 
amount of the wages lost, and that there were union members available to do 
the work, the board had jurisdiction to make the order in question. In such 
circumstances, the loss cannot be measured with certainty and the tribunal, 
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like a Court, must simply do its best in arriving at a fair assessment. The 
order as to the disposition of the moneys was the proper one, and was 
consistent with that provided for by the arbitration article itself. 

The Blouin Drywall case has been followed by boards of 
arbitration in similar circumstances of assignment of work to non
union labour in Re McKenna Brothers Ltd. and Plumbers Union, 
Local 527 (1975), 10 L.A.C. (2d) 273 (Shime), and also in circum
stances of improper denial of overtime opportunities in Re Bittner 
Packers Ltd. and United Food & Commercial Workers, Local 
1190-3, unreported, March 15, 1982 (Betcherman). On the other 
hand, there have been a number of cases in which arbitrators have 
declined to make damage awards which are, in the employer's 
submission, directly applicable to the matter before me. Those 
cases are Re Air Canada and Canadian Airline Employees 
Assoc. (1973), 3 L.A.C. (2d) 375 (Johnston); Re Iron Ore Co. of 
Canada and U.S.W., Local 5795 (1976), 13 L.A.C. (2d) 131 
(Harris), and Re Kellogg Salada Canada Inc. and American 
Federation of Grain Millers, Local 154 (1981), 2 L.A.C. (3d) 19 
(Brown). While I shall have more to say about the reasoning in 
those cases, it is interesting to observe that none of them refers to 
the decision in the Blouin Drywall case. While that would have 
been impossible in the Air Canada case, the other two cases both 
were decided after the decision in Blouin Drywall, but there is no 
indication that the wide scope for remedial authority recognized 
by the Court of Appeal in that decision influenced the decision in 
the two cases decided after it. 

In the Air Canada case, the board of arbitration rejected a 
union claim for damages for wages lost to the bargaining unit by 
reason of a breach of the collective agreement which assigned 
work to persons not members of the bargaining unit. At p. 378, 
the award says: 

The notion of a generic bargaining unit into which wages are theoretically and 
figuratively paid but not actually received simply lies too far beyond the 
principle of direct loss to permit recovery here. It is not possible for the union 
to show directly related loss under this head to establish that it should be 
restored to a position it would have enjoyed had the breach not occurred. 

In my view, whether this constituted a reason to deny the claim in 
the Air Canada case or not, it does not constitute a reason to 
deny the claim before me. As I understand the union's claim, it is 
not for a notional sum of money lost to the bargaining unit, but for 
actual amounts lost to those employees who would have been 
entitled to the overtime work but for the employer's breach of the 
collective agreement. Since the claim is for this amount of money 
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in trust, I do not think that the Air Canada argument is a bar to 
the claim, although I shall have more to say later about the impact 
it might have on distribution. 

In the Iron Ore Co. of Canada case, work which would 
ordinarily have been performed by members of the bargaining unit 
was contracted out, but in circumstances which did not result in 
any deprivation of work for persons who were actually employed 
at the time, although there may have been some speculative claim 
that the work might have been performed at overtime rates had it 
not been contracted out. The board of arbitration, at p. 140, dealt 
with the matter as follows: 

But to whom should this sum be paid? The union, presumably, argues that 
it should be divided among all those employees who would normally have 
worked on the maintenance and repair of Caterpillar equipment. The 
company 1 on the other hand, points out that none of those, in fact, suffered 
any loss. None were laid off; none were demoted; none lost any regular 
employment; every member of the bargaining unit who might legitimately be 
interested in the work continued throughout the months in question to work 
on a full-time basis and received during that period all those rights and 
benefits to which the collective agreement entitled him. 

The union contends that this merely proves that had the work been done at 
Labrador City, it would have necessitated substantial -periods of work at 
overtime rates. But this conclusion does not follow from the language of the 
agreement. For the agreement not only fails to guarantee work at overtime, 
which, in any case, is voluntary, but does not even offer "a guarantee of hours 
of work per day or pe·r week, or days of work per week'' (art. 11.01). Admit~ 
tedly, the company wished to get the machine back in operation as speedily as 
possible but this is not to say that they would be willing to attain such a 
consumation at any cost. If the machine had been repaired at Labrador City it 
is conceivable that in certain circumstances the company would have been 
willing to allow the process of repair to drag on for an indefinite period or 
until the work could have been completed by regular employees during 
regular working hours. We might speculate that they would not have done so, 
but damages cannot be awarded on the basis of speculation. Similarly, we 
might speculate that, in lieu of overtime, extra mechanics would have been 
employed. But again, damages cannot be awarded to individuals who exist 
only as figments of a speculative imagination. 

In short, it is clear that no individual member of the bargaining unit can 
demonstrate an actual as opposed to a speculative loss and hence the 
arbitrator cannot make a compensatory award. 

It will be obvious that the situation that obtained in the Re Iron 
Ore Co. case is not the situation which is before me. The work 
here complained of is obviously overtime work, performed outside 
of the normal working hours of the employee who did it. There is 
no issue of contracting out the work, and it is obvious that some 
member of the bargaining unit must have lost overtime pay, since 
the work was awarded to a person not entitled to it. The 
reasoning in that case, therefore, does not assist the employer. 
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The Re Kellogg Salada Canada Inc. case is somewhat different 
from the others. In that case, the breach of the collective 
agreement was a failure to notify the union prior to a contracting 
out of work, thus depriving the union of the opportunity to consult 
with the employer as to whether that contracting out should in 
fact take place. The award deals with the question of damages on 
p. 24: 

The question before the board is what relief is appropriate as a result of the 
company's admitted breach of s. 4.02(b) of the collective agreement. There is 
no doubt that the company did not notify the chief steward before the contract 
was let to Adam Clark Mechanical Contractors on November 11th. There is 
also no doubt on the evidence that as a result of letting that contract none of 
the grievors were transferred out, laid off or scheduled for less than five days 
in the work week. There is no evidence or admissions that there would have 
been any overtime opportunities for the grievor had this work been done by 
members in the bargaining unit. There is no issue raised as to the use of union 
labour for the contract. We find, therefore, that the union has not established 
a prima facie claim for damages as there has been no actual loss sustained by 
the grievors as a result of the breach of the agreement by the company. 

Once again, therefore, this is a situation in which it is impossible 
to find that the breach of the collective agreement, namely, lack of 
notice, has caused any actual loss to members of the bargaining 
unit, and in those circumstances the board of arbitration was 
unwilling to make an award of punitive damages. Once again, that 
is not the case before me. In the present case, as I have already 
pointed out, the loss to members of the bargaining unit is obvious; 
it is ouly a question of deciding who has in fact suffered that loss 
and, therefore, how the damages are to be distributed. 

In the light of this review of the cases on which the employer 
relied, what loss can be identified as having been suffered by 
members of the bargaining unit? On each of the three occasions 
when a breach of the collective agreement is admitted, a number 
of hours of overtime work were given to an employee not entitled 
to perform them at the expense of one member of the bargaining 
unit. The identity of that particular member would have to be 
ascertained by reference first of all to the availability of 
"employees in the Department", and if more than one employee 
would have been available, by reference to the record of overtime 
assignments of each of the available employees to determine which 
of them would be entitled to the overtime pursuant to the "rea
sonable and equitable" distribution provision of Appendix B4. If 
no departmental employee was available, it would be necessary to 
go beyond the department and make the same inquiry among 
employees employed elsewhere who were qualified to do the work. 
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But that direct, personal loss to one employee on each occasion 
is not the only loss suffered. Every other employee, either in the 
department or elsewhere as circumstances dictate, has lost the 
benefit of being advanced for the purposes of future overtime 
distribution by the fact that the person who would have received 
the overtime would also have lost priority for future overtime 
opportunities. Put simply, if A and B are the only employees in 
the department in which the overtime is required, and both were 
available on the particular occasion when an improper overtime 
assignment was made, one of them has lost the overtime work and 
the other has lost a right to the next opportunity for overtime 
work. It would thus. make perfect sense to divide the damages for 
the lost overtime opportunity between A and B, since over the 
long run this would put both employees in the same position as 
they would have been but for the breach of the collective agree
ment. 

In the circumstances, therefore, I am of the view that the 
union's claim, as clarified at the hearing, can be supported. There 
are, of course, a number of allocative decisions to be made to 
determine the group of employees entitled to the damages in 
respect of each of the three occasions in which a breach of the 
collective agreement is required. I think it is, therefore, appro
priate for me to make an order that damages, calculated on the 
basis of the overtime work assigned contrary to the collective 
agreement, be paid to the union in trust, to be distributed to those 
persons who, pursuant to the terms of Appendix B4 of the 
collective agreement, would have been entitled to that overtime 
work and who would have been available on each occasion to 
perform it. The identification of those people may be made within 
the department, or it may be necessary to embark upon a broader 
search, depending upon the circumstances on each occasion. Since 
the distribution question will require the co-operation of both 
parties, I remit the matter to the parties for discussion and resolu
tion, retaining jurisdiction to resolve any disputes which may arise 
in the course of that discussion. 

In the result, therefore, the grievance is allowed, and the union 
is entitled to the relief set out above. 
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