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PRELIMINARY AWARD 

[1] The union has filed a grievance dated December 6, 2012 alleging that "the Employer has failed to post

the temporary position of Staff Representative in the Toronto Regional Office home position of Lisa

Gill". The remedy requested is that "the Board declares the Employer to be in breach of the collective

agreement; that the employer comply with the collective agreement; that the position be posted and filled

forthwith in accordance with the collective agreement". The employer submits that the union is seeking

to inappropriately expand the scope of the grievance to include issues not encompassed by the grievance

filed, and seeks a ruling that such issue is not arbitrable. The union disagrees that the position it asserts

constitutes an undue expansion of the grievance.

[2] The facts material to this preliminary issue are not in dispute. The disagreement centres around the

position of Staff Representative in the Toronto Regional Office, which became vacant when the

incumbent Ms. LG accepted another temporary assignment for the period December 10, 2012 to

December 6, 2014. Instead of posting the vacancy immediately, the employer temporarily assigned

another individual to backfill Ms. LG's position from December 3 to March 29, 2013. On December 6,

2012 the instant grievance was filed. On January 11, 2013, more than a month after the filing of the

grievance, the employer posted Ms. LG' s position as a temporary assignment with a maximum duration

of one year.

[3] In this proceeding the union takes the position that the employer is not entitled under the collective

agreement to post the position as a one year temporary assignment, as it did on January 11, 2013. It

seeks to make submissions that when Ms. LG accepted another position for a period of two years a two

year vacancy arose in her home position, and that the employer was obligated to post it for the full two

year period. While the employer asserts that it was entitled to decide the duration of the temporary

assignment to be posted in the exercise of its management rights, counsel submits as a preliminary matter

that the dispute about the appropriate duration of the temporary vacancy to be posted is not within the

scope of the grievance filed, and that the arbitrator is without jurisdiction to determine that issue as part

of the grievance submitted for arbitration. Counsel submitted that if the union disagreed with the

duration of the temporary assignment posted on January 11, 2013, it was open to it, and it was required,

to file a grievance in that regard.

[4] In Brown and Beatty, Canadian Labour Arbitration, (3rd Edition) at 3:2200, the authors summarize the

applicable arbitral principles as follows:
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Although it has been stated that arbitrators should entertain and determine the real as opposed 
to the ostensible grievance, where its meaning is clear they do not have authority to alter either a 
grievance or any other submission to arbitration in the absence of the agreement of the parties. 
The arbitrator's jurisdiction in each case is determined by the submission to arbitration and he has 
no authority to decide any other question. Accordingly, a request to amend a grievance, enlarging 
it from "overtime hours" to "all hours worked", for example, was denied. However, some 
arbitrators have held that they do have the power to amend a grievance in some circumstances, so 
long as the request to do so is not an attempt to substitute one grievance for another under the 
guise of an amendment. Likewise, a change in position at the hearing which adds a new issue or 
dispute that was not discussed during the grievance procedure will not usually be permitted. 
Neither will a party be permitted to retract a concession made during the grievance procedure. 

[5] In Re Greater Sudbury Hydro Plus Inc., (2003) 121 L.A.C. (4th) 193 (Dissanayake) at p. 196 the

arbitrator distinguished between an unacceptable alteration of the substantive grievance, from the

following situations which do not render the grievance itself inarbitrable.

Where a grievance raises an issue, but is vague or lacking in particularity, that by itself does not 
render the grievance inarbitrable. Such a defect may be cured by an order to provide adequate 
particulars, (see, Re General Motors of Canada Ltd. and C.AW., Loe. 199 (1999), 80 L.A.C. (4th) 
256 (Dissanayake)), or by granting an adjournment. (See, Re Metropolitan Toronto 
(Municipality) and C. UP.E. Loe. 43 (1975), 10 L.A.C. (2d) 247 (G.W. Adams)). Similarly, 
where a union seeks to amend the remedy requested, but not the alleged violation, in the absence 
of a specific limitation in the collective agreement, the arbitrator may allow the amendment (Re 
Mississauga Hydro-Electric Commission and IB.E. W. Loe. 636 (1992), 28 L.A.C. (4th) 177 
(Springate)). 

[ 6] The judgement of the Ontario Court of Appeal in Blouin Drywall Contractors Ltd. v. United Brotherhood

of Carpenters and Joiners of America, Local 2486, (1975), 57 D.L.R. (3d) 199, leave to appeal to S.C.C.

denied November 17, 1975, is often cited as authority on the issue of an arbitrator's authority to

determine the scope of a grievance. At p. 204, Mr. Justice Brooke wrote:

No doubt it is the practice that grievances be submitted in writing and that the dispute be clearly 
stated, but these cases should not be won or lost on the technicality of form, rather on the merits 
and as provided in the contract and so the dispute may be finally and fairly resolved with 
simplicity and dispatch. 

He went on to state: 

Certainly, the board is bound by the grievance before it but the grievance should be liberally 
construed so that the real complaint is dealt with and the appropriate remedy provided to give 
effect to the agreement provisions. 
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[7] In Re Greater Sudbury Hydro Plus Inc., (supra) at p. 198, the arbitrator commented as follows about

the above-quoted passages from Blouin Drywall (supra):
I find two countervailing principles in the foregoing statement by the Court of Appeal. The first 
is that, where on a liberal reading of the grievance an issue, although not articulated well, is 
inherent within it, an arbitrator ought to take jurisdiction over that issue, despite any flaws in form 
or articulation. However, there is also a countervailing principle to the effect that an arbitrator 
ought not, in the guise of "liberal reading", permit a party to raise at arbitration an issue which 
was not in any manner, even inherently, joined in the grievance filed. To do that would be to 
defeat the very purpose of the grievance and arbitration procedure. 

[8] In that case the grievance read, "My position of collection officer has been contracted out and I am being
denied my bumping rights under the terms of the CBA". The issue was whether the union was entitled at
arbitration to take the position that the contract out itself was in violation of a provision in the collective
agreement which provided that contract out is permissible only on condition that it does not result in the
demotion of a regular employee. The union sought to argue that the contract out resulted in the demotion
of the grievor. The employer objected and took the position that while the grievance was about denial of
the grievor's bumping rights following the contract out, the union was now attempting to challenge the
propriety of the contract out itself. After a review of case law including Blouin Drywall, the arbitrator
stated:

The issue in this case then becomes, was the allegation that the grievor was demoted in 
contravention of article 3.06 inherent even on a liberal reading of the grievance, or is it a new 
issue not inherent in the grievance filed. 

At p. 199-200, he wrote: 

I have concluded that the employer's objection must be upheld. The problem here is not the 
union's failure to specify an article number or an exact remedy. It is about its failure to raise the 
alleged violation until the arbitration stage. In the grievance the union clearly complained that the 
grievor had been denied her bumping rights under the collective agreement. There was no 
mention of a "demotion". The union submits that by complaining about the denial of bumping 
rights, it put the employer on notice that the union was objecting in a general way to the way the 
grievor was treated following the contract out. That, in my view, is not what the courts meant by 
"liberal reading" of a grievance. To include an issue thorough a "liberal reading", I must be able 
to conclude that the employer reasonably should have tinderstood upon reading the grievance that 
the issue in question was part of the grievance. I am unable to reach that conclusion in this case. 
The grievance was very specific about the right violated. It was about bumping rights. It was 
open to the union to clarify or amend the grievance during the grievance procedure to include 
additional claims. There is no suggestion that this was done. 
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the employer "comply with the collective agreement" and that the position "be posted and filled

forthwith in accordance with the collective agreement". The union asserts that to comply with the

collective agreement and to post and fill the position vacated by Ms. LG in accordance with the

collective agreement, it must be posted and filled as a two year position. On that basis the union submits

that the grievance is framed sufficiently broadly, and inherently includes the allegation that the duration

of the posted position is not in compliance with the collective agreement.

[l OJ The union argued further that social policy should cause me to read the grievance liberally to include the 

duration issue. Mr. Gilbert submitted that requiring the union to file a new grievance would result in 

additional costs to the parties and would be inefficient. The posting of the vacancy for one year occurred 

on January 11, 2013. On February 5, 2013, the union had grieved a posting of a different position of 

temporary Staff Representative in Kingston, Ontario, where it was explicitly alleged that the employer 

was obligated to post and fill it for the full duration of the vacancy. The union contends that as a result, 

at least by February 5, 2013 the employer had notice and was aware that the union was not in agreement 

with its view of the posting obligation under the collective agreement. Therefore, inclusion of the issue 

in this proceeding as part of the grievance would not cause any prejudice to the employer. It was pointed 

out also that the particulars provided to the employer in advance of arbitration in this matter raised the 

issue of duration. It was submitted that at the time of filing of the grievance on December 6, 2012 it was 

the union's position that the employer was not in compliance with its obligations in posting the position 

vacated by Ms. LG. The union's position remains unchanged at arbitration. It was, therefore, submitted 

that the employer's objection should be dismissed. 

[11] As stated in Greater Sudbury Hydro Plus Inc., (supra) if the defect in the grievance was one of vagueness

or lack of particularity, it may be cured by providing adequate particulars. However, where the

grievance does not raise the issue in the first place, subsequent particularization or notice to the employer

of a new issue would not make such issue arbitrable. The duration of the vacancy was not raised even

inherently in the instant grievance. The remedial request of compliance with the collective agreement

does not lead to definition of the scope of grievance as including violation of any term of the collective

agreement. The remedial request must be read together with the violation of the collective agreement

alleged in the grievance.

[12] In this regard the sequence of events and the timing is very important. The instant grievance was filed

three days after the employer back filled the vacancy through a temporary assignment instead of posting
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it. The allegation in the grievance is that "the employer has failed to post" the position, not that it had 

been posted in contravention of the collective agreement. Indeed, the union could not have challenged 

the appropriateness of a posting on December 6, 2012 because no posting existed until January 11, 2013. 

At the time of filing, the union could not have intended to raise the issue of the duration of the vacancy 

posted because no posting even existed at the time to be challenged. 

[13] In order to include an issue within the scope of a grievance through a "liberal reading", the arbitrator

must be satisfied that "the employer reasonably should have understood upon reading the grievance that

the issue in question was part of the grievance". Re Sudbury Hydro Plus Inc. (supra). In the present case

the employer could not have understood that the union was challenging a term of a posting which did not

exist. Indeed, even the union could not have intended to raise the issue of duration when it grieved on

December 06, 2012 since there was no posting. In the circumstances, to include the issue of duration of

the vacancy as part of the grievance would be to allow the union to raise an issue that did not even exist

at the time it grieved. This is a very clear case where the union is seeking to substitute a different

grievance in place of the one that was filed. The law is clear that an arbitrator ought not allow that.

[14] For the foregoing reasons, I conclude that the duration of the vacancy posted on January 11, 2013 was

not part of the grievance dated December 6, 2011. That issue therefore is not arbitrable in this

proceeding.

[15] I remain seized with respect to any remaining issues properly before me as part of the grievance.

Dated this 6th day of August 2013 at Hamilton, Ontario 

��-==--a
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Nimal D1ssanayake 

Arbitrator 


