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AWARD 
 

1 This award confirms the outcomes of a hearing held on July 7, 2015. 

Background 

2 In April 2014 the grievor filed a grievance with respect to the 

classification of his secretarial job. According to the union, one of the arguments 

made on his behalf at the Step 2 grievance meeting in that matter was that the 

grievor’s job duties included supporting grievance officers and staff 

representatives, and that other employees who did work of that sort were being 

paid in a higher classification range than the one in which the grievor was being 

paid. The union alleges that the employer representative at that meeting 

responded to this by saying “we can fix that,” or words to that effect, and that the 

grievor was thereafter relieved of those particular duties. The union says that 

there was no legitimate business reason for removal of those duties from the 

grievor’s job, and that the employer did that in reprisal for the grievor’s having 

exercised his right to file a grievance. 

3 On June 12, 2014, the union filed the grievance now before me. The 

grievance alleges that the removal of work from the grievor’s assignment 

breached provisions of the Labour Relation Act1 (“the LRA”) as well as Article 32 

of the parties’ collective agreement, which prohibits (among other things) 

discrimination, restraint or intimidation “on account of Union activity.”  

4 On October 1, 2014 the Ontario Ministry of Labour received a request 

from the union that the Minister refer that grievance to arbitration pursuant to 

section 49 of the LRA. That section provides, in relevant part, as follows: 

49. (1) Despite the arbitration provision in a collective agreement or deemed 
to be included in a collective agreement under section 48, a party to a 
collective agreement may request the Minister to refer to a single arbitrator, 
to be appointed by the Minister, any difference between the parties to the 

                                               
1  Labour Relations Act, 1995, S.O. 1995, C.1, Sched. A 
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collective agreement arising from the interpretation, application, 
administration or alleged violation of the agreement, including any question 
as to whether a matter is arbitrable. 

(2) Subject to subsection (3), a request under subsection (1) may be made by a 
party to the collective agreement in writing after the grievance procedure 
under the agreement has been exhausted or after 30 days have elapsed from 
the time at which the grievance was first brought to the attention of the other 
party, whichever first occurs, but no such request shall be made beyond the 
time, if any, stipulated in or permitted under the agreement for referring the 
grievance to arbitration. 

… 

(4) Where a request is received under subsection (1), the Minister shall 
appoint a single arbitrator who shall have exclusive jurisdiction to hear and 
determine the matter referred to him or her, including any question as to 
whether a matter is arbitrable and any question as to whether the request 
was timely. 

… 

(7) An arbitrator appointed under subsection (4) shall commence to hear the 
matter referred to him or her within 21 days after the receipt of the request 
by the Minister and the provisions of subsections 48 (7) and (9) to (20) apply 
with all necessary modifications to the arbitrator, the parties and the 
decision of the arbitrator. 

5 The Minister’s delegate responded by letter dated October 8, 2015, 

appointing me as arbitrator to hear and determine the grievance. The letter 

identified October 22, 2014, as the date on which the hearing would commence. I 

then communicated with the parties’ counsel, made arrangements for a hearing 

on that date at a location on which they agreed, and gave the parties notice of 

those arrangements.  

6 On October 17, 2014, I received the following message from employer 

counsel by email: 

I am advised by Ms. Watson that the Grievor is unavailable for the hearing 
scheduled on October 22, 2014.  

As a result, the parties have agreed to adjourn the date.  The parties have 
also agreed that you will remain appointed as sole arbitrator under s. 49 of 
the Labour Relations Act. 

The parties will be in contact with you shortly regarding alternate hearing 
dates. 
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I then advised both counsel by email that I would cancel the hearing 

arrangements for October 22nd, and did so. Later correspondence resulted in my 

scheduling a hearing for July 7, 2015. 

Preliminary Issues 

7 At the hearing on July 7, 2015, union counsel, Ms. Watson, stated that 

employer counsel, Mr. Mendl, had given her prior notice of two preliminary 

objections: one that the request for referral was untimely and one that an 

arbitrator has no jurisdiction to interpret and apply the provisions of the LRA 

that the union alleged the employer had breached. Mr. Mendl did not dispute 

that he had given such notice, but stated that he did not intend to pursue the 

latter point on a preliminary basis, preferring to address it in closing argument. 

He also said that he had an additional preliminary issue. 

Subsection 49(7) Issue 

8 Mr. Mendl’s additional preliminary issue was that because the hearing of 

this grievance had not commenced within the twenty-one day period prescribed 

by subsection 49(7) of the LRA, I had lost jurisdiction to hear and determine it.  

9 There were no facts in dispute with respect to this objection. The parties 

agreed that I had been appointed under section 49 of the LRA with an initial 

hearing date of October 22, 2015, and that they had made the agreement 

referred to in paragraph 6 above.  

10 Employer counsel argued that a referral to arbitration under section 49 of 

the LRA is meant to provide an expeditious alternative to the arbitration process 

provided for in the parties’ collective agreement, citing Gildan Activewear and 

U.F.C.W., [2002] O.L.A.A. No. 972, 107 L.A.C. (4th) 26 (Bastien). He observed 

that to that end subsection 49(7) says that the hearing “shall” commence within 

21 days, and submitted that this is a mandatory requirement. He argued that 

City of Nepean and C.U.P.E., Local 1021, 1987 CarswellOnt 4139, 28 L.A.C. (3d) 

156 (Frankel) describes what is meant by commencing a hearing, and that what 

was described there had not occurred within the 21 day period. 
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11 Employer counsel submitted that the parties’ agreement to adjourn the 

original hearing date was no answer to this objection because the parties cannot 

waive the requirement in subsection 49(7) or, if they can, the parties’ agreement 

here had not expressly waived it. He argued that the parties’ specific agreement 

that I would “remain appointed as sole arbitrator under s. 49 of the Labour 

Relations Act” had not been sufficient to waive the requirement, but had merely  

preserved the employer’s ability to make this objection and its objection to the 

timeliness of the request for referral.  

12 It was unnecessary for me to hear from union counsel in response. I could 

see no merit in the objection, and dismissed it orally. My primary reason for 

doing so was that the employer’s agreement to adjourn the initial hearing date 

precluded it from later making an objection of this sort.  

13 A major premise of the objection was that, as a result of my acting in 

accordance with the parties’ agreement, a hearing had not commenced within 21 

days as required by subsection 49(7) of the LRA. If that is so (about which I will 

comment later), then it was implicit in the parties’ agreement to adjourn the 

hearing to a later date that they thereby jointly waived the statutory 

requirement with which such an adjournment was supposedly inconsistent.  

14 Section 49 of the LRA provides an alternative to whatever arbitration 

process the parties may have agreed upon in their collective agreement. The 

expedition it provides is for the benefit of those parties (albeit a benefit for which 

one of the parties may sometimes not be entirely grateful). Nothing in the 

provisions or purpose of that section, or of the LRA generally, precludes the 

parties from jointly waiving the requirement of subsection 49(7) after the 

arbitrator is appointed. Having agreed to the adjournment and thereby 

implicitly waived the requirement with which it now says the adjournment was 

inconsistent, the employer could not later rely on it to defeat an arbitration 

process that, on the face of it, the agreement was meant to advance and 

preserve. 
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15 That is sufficient to explain my ruling on this issue. I do not wish to leave 

the impression, however, that I accept the employer’s premise that no hearing 

occurred within the time prescribed by subsection 49(7). 

16 The issue addressed by the arbitrator in City of Nepean, above, was 

whether his entertaining and granting a request for adjournment on the 

appointed hearing date would be inconsistent with the statutory requirement 

that he “commence to hear the matter referred to him” on that date. The party 

opposed to the adjournment argued that an arbitrator commences “hearing the 

matter referred” only when the presentation of the case on the merits begins, 

and that an arbitrator appointed under section 49 had no jurisdiction to grant an 

adjournment that would delay the start of that presentation beyond the twenty-

one day period. The arbitrator rejected that argument, taking the view that the 

hearing had begun when he called it to order at the scheduled time and place. He 

observed that it is common practice to entertain preliminary questions after a 

hearing commences and before the case on the merits is proceeded with, and (at 

paragraph 12 of the award) that “to inhibit the raising of such procedural or 

jurisdictional matters on the questionable grounds that they do not constitute 

part of ‘the matter referred’ would be open to challenge as a denial of natural 

justice.”  

17 I agree with the arbitrator in City of Nepean that the phrase “the matter 

referred” in what is now subsection 49(7) embraces not only the “merits” of the 

dispute referred to arbitration but also any procedural or preliminary issue that 

it is necessary or advisable to address in order to fairly and expeditiously hear 

and determine the dispute.  

18 Employer counsel here relied on City of Nepean for its description of how 

the arbitrator said he had commenced the hearing. He had attended on the date 

and at the time and place specified in the letter appointing him,2 met with those 

                                               
2  The Ministry’s practice at that time was to make arrangements for a hearing venue and 

set them out in the letter appointing the arbitrator. Its current practice is to leave it to 
the arbitrator to make the hearing arrangements and give notice of them to the parties. 
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in attendance for the parties, taken attendance, made a formal statement that 

this was a reference to arbitration pursuant to what is now section 49 of the 

LRA, and verified that the parties had had notice of his appointment. The 

arbitrator said that had been sufficient to commence a hearing.  

19 I agree with the arbitrator that what he said he had done was sufficient to 

commence a hearing of the matter referred to him. I do not accept that a hearing 

cannot commence in any other way.  

20 Nothing in subsection 49(7) requires that the hearing to which it refers 

take a particular form. A process is in substance a hearing if each party has 

notice and the opportunity to present evidence and argument to the arbitrator, 

and to respond to the other party’s presentation, before the arbitrator 

determines the matter to which the parties’ presentations were addressed. The 

form of the hearing is a matter for the appointed arbitrator to determine.  

21 The parties to proceedings commenced under section 49 sometimes ask 

that the appointed arbitrator conduct a hearing by teleconference to deal with 

submissions on preliminary issues, generally issues in respect of which it would 

be unnecessary for the arbitrator to hear and assess disputed testimony. 

Sometimes the issue to be determined is whether the scheduled hearing date will 

be adjourned, in advance, to some other, later date. What takes place in such a 

teleconference is no less a hearing than if it took place in a meeting room with all 

participants physically present. When there are no disputed allegations of fact 

about which witnesses must testify and be cross-examined, an arbitrator’s 

presiding over and then acting on an exchange of written submissions would also 

constitute a hearing. And when the parties agree on how the arbitrator should 

dispose of an issue, a simple joint submission of that agreement suffices as a   

hearing on that issue. 

22 Hence, it was arguable that my having received notice of the parties’ 

agreement and implicit request that the hearing be adjourned constituted a 

hearing for the purposes of subsection 49(7) of the LRA and within the time it 
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specifies. So while I dismissed the employer’s objection on the basis that its 

making it was inconsistent with the employer’s agreement to the adjournment, I 

should not be taken to have accepted the proposition that what took place did not 

comply with subsection 49(7) of the LRA.  

Timeliness of the Request for Referral 

23 The employer’s second preliminary objection was that the union’s request 

for referral under section 49 of the LRA had been untimely because, in the words 

of subsection 49(2), it had been made “beyond the time … stipulated in or 

permitted under the agreement for referring the grievance to arbitration.”  

24 The parties’ collective agreement provides for a grievance process in 

which there is first a discussion with the grievor’s supervisor and thereafter a 

“Step 2” meeting with the President of OPSEU or his/her designate.  Article 8.01 

provides, in relevant part: 

Step 2 

… The President or his/her designate shall render his/her written decision to 
the employee, with a copy to the Union within seven (7) working days after 
such meeting. 

Step 3 

Failing a satisfactory settlement being reached at Step 2, the grievance shall 
be submitted to arbitration in accordance with the provisions the [sic] 
Ontario Labour Relations Act by either Party giving notice in writing to the 
other Party of its desire, within twenty (20) working days from the receipt of 
the decision at Step 2. 

25 In his opening statement on this preliminary issue, employer counsel 

explained that the objection was based on the alleged fact that the President’s 

designate had dismissed the grievance orally at the Step 2 meeting on 

August 19, 2014. Although he acknowledged that that decision had not been 

communicated in writing then or thereafter, it was the employer’s position that 

the twenty day time limit for referring the grievance to arbitration had begun to 

run on the day of the meeting, and had expired before October 1, 2014 when the 

Union made its request to the Minister. 
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26 In her opening statement on this issue union counsel said, among other 

things, that the union disputed the allegation that the President’s delegate had 

denied the grievance at the Step 2 meeting. The union’s evidence, she said, 

would be that the grievance had not been denied at Step 2 either orally or in 

writing, that at the Step 2 meeting the President’s delegate had said she would 

have to get back to the union with the employer’s answer, and that there was 

subsequent email correspondence to the union from that individual stating that 

she still did not have an answer to the grievance. Union counsel gave employer 

counsel copies of the correspondence to which she referred. 

27 Employer counsel expressed surprise that the Union disputed his 

allegation about what had taken place at the Step 2 meeting, but acknowledged 

that he had not given union counsel prior notice of the allegation or sought the 

union’s agreement to it. He said he needed an adjournment of the hearing of this 

preliminary matter because the witness on whom he would rely to prove what 

has been said at that Step 2 meeting was not in attendance or available that day. 

Union counsel objected strongly to my granting any adjournment on that basis, 

stating that the employer should have come to the hearing prepared to prove the 

basis of the preliminary objection it had said it would make. 

28 In that context, and before I ruled on this opposed request for 

adjournment, employer counsel said he would not proceed with the objection. 

Arbitrator’s Jurisdiction to Interpret and Apply  
Unfair Labour Practice Provisions of the LRA   

29 As I have already noted, having apparently advised union counsel before 

the hearing that he would raise this issue as a preliminary matter, employer 

counsel said at the hearing that he did not wish to do so and would raise the 

issue in closing argument instead. 

30 Union counsel argued forcefully that since she had been made to prepare 

to deal with this issue as a preliminary matter, employer counsel should be made 

to either argue it as a preliminary matter that day or abandon it altogether. In 
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response to my question she said she would not make a motion of her own that I 

determine, as a preliminary matter, whether I have the jurisdiction that 

employer counsel proposes to dispute in closing argument.   

31 It did not appear to me that the scope of the evidence to be heard on the 

merits could be narrowed in any substantial way by any possible result of my 

determining this issue as a preliminary matter. I was not prepared to force 

employer counsel to argue an issue that neither he nor union counsel was 

prepared to advance as her or his own preliminary issue, and so ruled orally.  

Adjournment 

32 The parties then agreed that the union’s presentation of evidence on the 

merits of the grievance would not begin that day. They agreed on two further 

hearing dates, and that in the meantime they would exchange particulars and 

productions on the following timetable: 

 The union’s particulars and productions to be delivered on or before 

Friday, July 31, 2015; 

 The employer’s particulars and productions to be delivered on or before 

Monday, August 17, 2015; and, 

 The union’s reply particulars and productions (if any) to be delivered on or 

before Tuesday, September 8, 2015. 

 

August 14, 2015 

 


